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Abstract 

AFAS purports to be an ASEAN services trade agreement for closer and deeper integration 

than the GATS. AFAS Article VI spells out liberal rules of origin in services towards non-

party service suppliers to gain access in Mode 3 (commercial presence) to ASEAN services 

markets. This may cause disadvantages for small countries in ASEAN to face rigor 

competition while opportunities may be gained from capacity development. The study reveals 

dichotomy in reception of services rules of origin between Thai services business sectors 

opting for stringent rules of origins, and the government in support of liberal rules of origin. 

This research suggests that a domestic adjustment of rules and regulations is needed to create 

a viable environment for foreign and domestic business.  
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Chapter 1: Introduction  

 

The history of services trade integration in ASEAN can be traced back to an adoption of 

‘enabling clause’ in GATT 1979 forming a basis for regional cooperation and integration of 

trade. A number of regional trade agreements (RTAs) between developed countries and 

developing countries have emerged ever since, namely, North American Free Trade Area 

(NAFTA), the Asia-Pacific Economic Cooperation (APEC); and also a countless number of 

bilateral agreements (Free Trade Agreements – FTAs); such as, Thailand-Australia Free 

Trade Agreement, US – Colombia Free Trade Agreement, US – Jordan Free Trade 

Agreement, EU – Mexico, and so on. 

 

The cooperation for economic integration in ASEAN started under the Association of 

Southeast Asian Nations in 1967 in Bangkok, Thailand, but the agenda for services trade 

liberalization had not yet been realized. The signing of Bangkok Declaration in 1967 

consisted of five members; namely, Indonesia, Malaysia, the Philippines, Singapore, and 

Thailand. Brunei Darussalam became a member in 1984. Vietnam later joined ASEAN in 

1995, followed by Laos and Myanmar in 1997.  

 

“The ASEAN Preferential Trading Agreement (PTA) was released in 1977 to be the 

first instrument to liberalize trade and enhance greater intra-liberalization of trade.
1
 

Under the PTA, members were required to liberalize only on tariff reductions. After 

the PTA, two important declarations were enacted at the Fourth ASEAN Summit in 

1992, namely, the decision to establish ASEAN Free Trade Agreement (AFTA), and 

                                                           
1
 Annamalai N. (1998) Liberalization of Trade in Services in ASEAN - developments and comments. 

International Trade Law & Regulation 4: 55-60., 56. 
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the Common Effective Preferential Tariff Scheme (CEPT). The primary objective of 

AFTA is to promote greater foreign direct investment and intra-ASEAN investment in 

the region.
2
 The CEPT indicates tariff reduction schedules for manufactured and 

agricultural products and establishes schedules to eliminate quantitative restrictions 

and non-tariff barriers.”  

 

The sign of services liberalization in ASEAN started by incorporating the Federation of 

ASEAN Public Relations Organization in 1977, and the ASEAN Banking Council in 1979. 

This indicates efforts by ASEAN to include private sectors to cooperate in areas of services. 

Other developments in the area of services include the Ministerial Understanding on Finance 

and Cooperation outlining foundations for strengthening cooperation in finance which 

includes banking and currency, capital markets development; custom matters, insurance, 

taxation and public finance.
3
 In addition, the ASEAN Insurance Council was established in 

1977 aiming to promote cooperation in all areas of insurance.
4
 

 

Despite attempts to involve private sectors in the regional cooperation, progress on services 

liberalization in the region had been minimal. It was not until 1987 that ASEAN included 

specific references to trade in services for the first time.
5
 At the Manila Summit in 1987, the 

Summit provides that “in light of the growing importance of trade in services, the Heads of 

Government agree to enhance closer cooperation in this area”.
6
 In 1990, the APEC 

Ministerial Meeting in Singapore issued a Joint Statement of Uruguay Round Ministerial 

                                                           
2
 Ibid. 

3
 Ibid. 

4
 Ibid. 

5
 Ibid. 

6
 Ibid. 
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Trade Negotiation (URMTN) and services negotiation. The services trade had been aspired in 

the texts below: 

 

“On the new areas namely Services, TRIPS and TRIMs, ASEAN’s participation could 

only be meaningful if our genuine interests in expanding production and export 

capabilities for both goods and services, consistent with our growth and development 

objectives, are taken into account. Otherwise, we see only a perpetuation of the 

imbalance in terms of trade between developed and developing countries, this time in 

terms of services, and technology. On Services, therefore, we need to ensure that the 

framework agreement would provide for universal coverage of sectors and for 

enhancing the participation of developing countries through appropriate provisions 

aimed at increasing their export capacity, improving their competitiveness, and 

assuring market access for sectors of interest to them in the developed countries.”
7
 

 

The statement above encourages services liberalization in order to achieve greater exports in 

the region which will bring about growth and competitiveness. However, this vision in 

boosting services trade had not been materialized until the Fourth ASEAN Summit in 

Singapore in 1992. The Summit accelerated that ASEAN should develop closer economic 

integration under the Framework Agreement on Enhancing ASEAN Economic Co-operation 

(EAEC).
8
 New measures under EAEC had been promulgated in areas of cooperation to 

supplement and complement the liberalization of trade. the EAEC mandated cooperation in 

trade, industry, minerals, energy, finance and banking, food, agriculture and forestry, 

                                                           
7
 Ibid., 57. 

8
 Ibid. 
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transport, and communications.
9
 Many action plans have been launched under auspices of 

EAEC such as ASEAN Plan of Action on Transport and Communications for 1994-1996 in 

order to develop multinational transport, inter-connectivity in telecommunications, 

harmonization of road transport laws, rules and regulations, and human resources 

development.
10

 

 

A number of services trade initiatives had been results of the Singapore Meeting in 1992. 

After the first round of market access negotiations of GATS ended in 1993, the ASEAN 

Economic Ministers launched an affirming message to foster liberalization of services trade 

in the informal meeting in April 1994, agreeing to “consider a framework for co-operation in 

the services sector in the light of developments in the recently concluded Uruguay Round 

under the GATT”. Finally, the Fifth ASEAN Summit in Bangkok in 1995 formalized an 

agreement in trade services liberalization in the region – The ASEAN Framework Agreement 

in Services (AFAS). The preambles of AFAS recognize the importance of economic 

integration in services to explore measures on border and non-border areas of cooperation to 

supplement and complement the liberalization of trade, and stress its commitments under 

GATS in permitting the liberalizing trade in services between or among the parties to an 

economic integration agreement.
11

 All AFAS rules are consistent with WTO rules on trade in 

services under GATS as Article XIV (1) of AFAS provides that terms and conditions 

including other provisions of the GATS shall be referred to and applied to matters arising 

under AFAS for which no specific provision has been made under it. These include 

                                                           
9
 EAEC Article 2 (2) states that Members shall encourage and facilitate free movement of capital and other 

financial resources, including further liberalization of the use of ASEAN currencies in trade and investments, 

taking into account their respective national laws, monetary controls and development objectives. 
10

 Annamalai N. (1998) Liberalization of Trade in Services in ASEAN - developments and comments. 

International Trade Law & Regulation 4: 55-60., 57. 
11

 AFAS Preamble, paragraphs 2 to 8. 
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disciplines such as MFN, domestic regulations, progressive liberalization, GATS Annexes, 

and so on.
12

 

 

AFAS reiterates a growing proliferation of ‘trade bloc’
13

 phenomena in South East Asian 

region
14

. What constitutes the right for AFAS to operate falls within a scope of GATS Article 

V which allows member countries to establish ‘trade bloc’ between countries in the same 

region or countries which are closely akin in order to liberalize substantially all services trade 

between them.
15

 It is believed that a ‘trade bloc’ formation would provide a fast track to a 

multilateral trade liberalization as trade negotiations can be achieved faster for like-minded 

countries to liberalize trade between them.  

 

AFAS purports to liberalize services trade among ASEAN members in a deeper and faster 

manner than what is promised under WTO’s General Agreement on Trade in Services 

(GATS). Recent statistics have indicated that trade bloc negotiation becomes a modus 

operandi for deepening services trade in WTO member countries concluding FTAs 

worldwide in a manner that goes beyond GATS.
16

 The main reason why trade blocs become 

                                                           
12

 ASEAN Secretariat Paper “ASEAN Integration in Trade in Services: Development, Challenges, and Way 

Forward”, ADBI-PECC Conference on Strategies to Enhance Competitiveness and Facilitate Regional Trade 

and Investment in Services, Hong Kong, China 1-3 June 2011. 
13

 A recent growing proliferation of ‘regionalism’ is an instance where two or more countries express economic 

interests to form  free trade areas (FTAs) purporting to improve welfare within FTA members; as expressed in 

Bhagwati JN, Krishna P and Panagariya A. (1999) Trading blocs : alternative approaches to analyzing 

preferential trade agreements: MIT Press., pp. 1-10.  
14

 There are currently 29 FTAs in South East Asian Region, and 30 more are under negotiation; available at: 

http://rtais.wto.org/UI/PublicSearchByMemberResult.aspx?MemberCode=764&lang=1&redirect=1, accessed 

23 March 2012. 
15

 As per GATS Article V, any new FTAs need to be notified to WTO in order to conform with GATS, 

conditions for FTA formation have to be met by (i) such FTA has substantial sectoral coverage, and (ii) FTA 

members have to eliminate existing discriminatory measures between them and restrain from creating new 

discriminatory measures. However, AFAS has not been notified to WTO, primarily due to doubts whether it 

possesses sufficient sectoral coverage, although it has been suggested to notify in order to be recognized as 

WTO compliant; see Hamanaka S. (2009) The Building Block versus Stumbling Block Debate of Regionalism: 

From the Perspective of Service Trade Liberalization in Asia. Asian Development Bank., p. 15. 
16

 Sampling 28 FTAs among 29 WTO members, FTAs market access for mode 1 services trade (cross-border 

trade) has been achieved at 73% compared to 31% under GATS. For mode 3 services trade (commercial 

http://rtais.wto.org/UI/PublicSearchByMemberResult.aspx?MemberCode=764&lang=1&redirect=1
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predominant in trade liberalization is due to flaws under GATS multilateral negotiation on 

bilateral request and offer under MFN basis.
17

 To illustrate this, even if one WTO member 

wishes to negotiate services trade with another member, she may be reluctant to do so 

knowing that other WTO members will receive the same benefits by free-riding negotiation 

under MFN basis. This eventually reduces incentives for WTO members to optimize WTO 

multilateral negotiation system causing GATS liberalization progress go slow. More WTO 

members opt for progressing services trade liberalization on FTAs instead which assume to 

resolve free-riding issues by desolating non-party states to an FTA from services 

liberalization negotiated between FTA parties.
18

 However, it appears that non-party states do 

obtain benefits from FTA services negotiation to some extent relating to a varying facet of 

each FTA’s provisions and legal texts. For AFAS, its agreement text has been generous in 

offering liberalization benefits for non-party states beyond GATS standards.
19

 The significant 

argument emphasizes on the non-party benefits arising out of ‘denial of benefit’ clause under 

AFAS Article VI which reads; 

 

“The benefits of this Framework Agreement shall be denied to a service supplier who 

is a natural person of a non-Member State or a juridical person owned or controlled 

                                                                                                                                                                                     
presence), 85% market access has been achieved under FTAs compared to only 44% under GATS; See Roy M, 

Marchetti J and Lim AH. (2008) The race towards preferential trade agreements in services: How much market 

access is really achieved? In: Panizzon M, Pohl N and Sauvé P (eds) GATS and the Regulation of International 

Trade in Services. Cambridge University Press. 
17

 The services negotiation among WTO members has been operating under Doha Round’s negotiation agenda 

in 2001 chaired by the Committee for Trade in Services (CTS) to process liberalization on request-offer basis 

and to conclude on priority sectors pursuant to the Guidelines and Procedures for the Negotiations on Trade in 

Services. To date, the Doha Round has yet to implement the Guidelines; see Fink C and Nikomborirak D. 

(2008) Rules of origin in services: A case study of five ASAEN countries. In: Panizzon M, Pohl N and Sauvé P 

(eds) GATS and the regulation of international trade in services. Cambridge University Press., p. 119. 
18

 Ibid., 119. 
19

 Among other benefits, one obvious ‘plus’ for non-party suppliers in AFAS Article VI is an inclusion of 

‘natural persons of non-party members’ in addition to ‘juridical person’ whereas GATS Article V only offers 

non-party benefits for ‘juridical person’ suppliers engaged in substantive business operations (SBOs).  
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by persons of a non-Member State constituted under the laws of a Member State, but 

not engaged in substantive business operations in the territory of Member State(s).” 

 

Article VI above basically states that any natural person or juridical person who is not from 

ASEAN members is entitled to the same benefits granted to ASEAN members under AFAS 

as long as such non-party person ‘engages’ in ‘substantive business operations (SBOs)’ in 

ASEAN members’ territory. In other words, a non-party service supplier who engages in 

‘substantive business operations (SBOs)’ in any of ASEAN members’ territory may also be 

granted the same benefits accorded to ASEAN members under AFAS. For instance, a French 

service supplier company situated in Singapore is entitled to provide its telecommunication 

services in Thailand and obtain equal treatments as if it were a Singaporean firm on the 

condition that this French company engages in ‘substantive business operations (SBOs)’ in 

Singapore. Therefore, the interpretation of the term ‘substantive business operations (SBOs)’ 

becomes significant for ASEAN members so as to either filter out non-party engagement or 

support non-party entrance. For an ASEAN member adopting the most restrictive substantive 

business operations (SBOs) (filtering out non-party), the benefits under AFAS may be denied 

to non-party engagement in services trade to the limit prescribed in substantive business 

operations (SBOs). However, for an ASEAN member adopting a liberal approach to 

substantive business operations (SBOs) (encouraging non-party access); it is likely that 

benefits under AFAS will be secured for non-party persons in entering to provide service in 

ASEAN territories.  

 

There are reasons why non-party service suppliers would want to enjoy benefit under a given 

RTA. This is because RTAs generally offer benefits of reduced trade costs in tariff reductions 

and abolition of non-tariff barriers to trade across sectors. Non-party countries are barred 
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from accessing the benefits since preferences are confined within RTA members and thus 

giving them more competitive edge over non-party countries.  For this reason, non-party 

suppliers may be tempted to establish themselves under the laws of one of the RTA members 

in order to gain access to the preferential treatment granted under RTAs. A well-known 

example is the case of EU banks enjoying non-party benefits in Mexico under NAFTA. Many 

EU banks established subsidiaries under US law with ‘substantive business operations’ in 

order to gain access in Mexican market under NAFTA. Under NAFTA, as long as the EU 

banks are established under US law and engaged in ‘substantive business operations’ in the 

country, they are regarded as any other US companies entitling to establish their business in 

Mexico. As a result, Several Spanish and Dutch Banks successfully established business in 

Mexico to provide Banking services.
20

 

 

Actions taken by ASEAN members for non-party engagement depend on how they adopt 

rules of origin in services under AFAS Article VI. The rules of origin in services define 

nature and scope of services which can be classified as originating from ASEAN members. 

Thus, such parties are entitled to obtain benefits under AFAS. Substantive business 

operations (SBOs) become a principal threshold to determine AFAS rules of origin to the 

extent of ‘substantive business operations (SBOs)’ which non-party service suppliers need to 

possess in order to be classified as ASEAN’s business origins. The fear for some ASEAN 

members in the face of liberal rules of origin, especially for Thailand
21

 is that Thailand and 

                                                           
20

 Miroudot S, Sauvage J and Sudreau M. (2010) Multilateralising Regionalism: How Preferential Are Services 

Commitments in Regional Trade Agreements? OECD Trade Policy Papers, No. 106. OECD Publishing., p. 21. 
21

 In acceding full liberalization of AEC 2015, Department of Trade Negotiation (DTI), Ministry of Commerce 

Thailand, has held a series of seminars and workshops regarding non-party benefits under AEC calling on Thai 

private business groups to express concerns and seek solutions. The most recent DTI workshop on AEC non-

party was held at Thai-Chinese Chamber of Commerce (TCC Building) on 13 March 2012. 



13 

 

other small ASEAN countries
22

 may lose out from opening up markets to stronger non-party 

suppliers. For smaller countries, an inability to compete with sophisticated players around the 

world may amount to a major setback to their domestic services industries and eventually, in 

the worst case, their market economies. This may induce some ASEAN members to opt for 

restrictive rules of origins toward substantive business operations (SBOs) as a precaution to 

mitigate potential losses from non-party’s market access. In this case, AFAS will operate as 

de jure FTA with a non-party-benefits clause but is constrained by a restrictive approach to 

substantive business operations (SBOs). On the other hand, AFAS may become de facto 

multilateral services liberalization by adopting liberal rules of origin to SBOs since non-party 

suppliers can take full advantages of services market in territories of ASEAN members. 

Liberal rules of origin will lead in foreign direct investments (FDI) from non-party states.
23

 

This may be significant for countries which major gross domestic product (GDP) depends on 

income expansion and employment gains from foreign FDI in the region. Moreover, some 

developing countries may scale up their outward business and develop a progressive strategy 

in face of fierce competition from non-party entrance.  

 

However the case may be, there are neither definitions of substantive business operations 

(SBOs) in both AFAS and GATS, nor instructions on how SBOs should be identified. The 

only resort to SBOs interpretation can be found in 2003 China – Hong Kong Closer 

Economic Partnership Agreement (CEPA) which explains only general criteria to SBOs. In 

CEPA, SBOs include possession of services license, distribution of profit taxes, minimum 

years of operations, requirements that services to be supplied in FTA territory be the same as 

                                                           
22

 Four ASEAN members are listed as ‘CLMV’ (Cambodia, Laos, Myanmar, and Vietnam) to be granted special 

and differentiate treatment to their relatively smaller economies (ASEAN Secretariat). 
23

 Fink C and Nikomborirak D. (2008) Rules of origin in services: A case study of five ASAEN countries. In: 

Panizzon M, Pohl N and Sauvé P (eds) GATS and the regulation of international trade in services. Cambridge 

University Press., p. 118. 



14 

 

services supplied in exporting FTA members. Nonetheless, further analysis is imperative to 

clarify non-party engagement in developing countries which economies are fragile to strong 

competition from non-party suppliers. 

 

A pivotal move for ASEAN members and their economies depends on an application of rules 

of origin toward SBOs in a manner either to favor non-party engagement or to restrict non-

party access. The proposed research paper will primarily focus on perspectives of ASEAN 

developing countries, especially Thailand, in regards to legal implications from interpreting 

and implementing SBOs. The proposed research paper will also explore both advantages and 

disadvantages from allowing non-party access in order to identify a feasible model for 

developing countries in regards to SBOs. 

 

1.1 Purposes of the Research   

 

(1) To identify benefits for non-party engagement under mode 3 (commercial presence) 

accorded under ASEAN services trade agreement (AFAS).  

(2) To analyze benefits granted to non-party service providers towards ASEAN members 

under AFAS Article VI.  

(3) To study rules of origin which exist on both ASEAN and WTO level in order to find a 

feasible approach for ASEAN developing countries in relation to their approaches to rules of 

origin in services.  

(4) To identify ‘substantive business operations (SBOs)’ in a manner that benefits Thailand. 

(5) To propose a model of the application of rules of origin and SBOs under AFAS to the 

Royal Thai Government and related government agencies. 
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1.2 Hypothesis of the Research 

 

AFAS purports to be an agreement to liberalize ASEAN members’ services trade in a faster 

and deeper manner than that of GATs. A progressive provision in AFAS Article VI spells out 

a liberal approach to rules of origin towards non-party entrance. From the outset, this looks 

unpromising for small countries to face rigor competition from sophisticated non-party 

service suppliers. In the end, small countries may be unable to compete and their economies 

may be severely injured. However, more opportunities have been said to thrive on small 

countries in the sense that they may develop their own business in the face of strong 

competitions from the non-party entrance. This proposed research paper aims to conduct a 

research on a role of effective SBOs which can be applied to enhance effectiveness to Thai 

services sectors in AFAS commitments (Mode 3). 

 

1.3 Expected outcome 

 

(1) To conclude benefits for non-party members under ASEAN services trade agreement in 

mode 3. 

(2) To achieve outcome on the analysis of benefits granted to non-party service providers in 

mode 3 towards ASEAN members under AFAS Article VI. 

(3) To properly explore rules of origin in services trade existing in both ASEAN and other 

RTAs, including WTO. 

(4) To explore various interpretations of ‘Substantive Business Operations (SBOs)’ existing 

in RTAs and WTO, and assess their impacts towards Thailand. 

(5) The Royal Thai Government and related government agencies may apply the 

interpretation proposed in this research in order to benefit Thailand.   
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Chapter 2: Rules of Origin in Services: Concepts and Legal 

Context 

 

2.1 From a Services Negotiation to Regional Arrangements 

 

WTO is a multilateral trade system covering a wide range of international trade issues. The 

Uruguay round constituted an expansion of international trade disciplines by adding to the 

already-established framework in trade in goods (GATT), trade in services, trade-related 

intellectual property, limited coverage of trade-related investment, coverage of agriculture, 

textiles, sanitary and phytosanitary measures and standards, and a mandatory dispute 

settlement system.
24

 Furthermore, disciplines which under the Tokyo round were optional, 

such as those relating to dumping, subsidies, and customs valuation, were no longer so after 

the Uruguay round. Also, discretionary plurilateral agreements applicable to government 

procurement, civil aviation, dairy products, and bovine meat were included in the Uruguay 

round.
25

 The international trade system has moved from the hegemony of powerful countries 

under GATT to become a cooperation-based model under WTO where it provides more 

coverage on trade issues and rules which reflect differences among members (e.g. more 

provisions special and differential treatments, transitional periods, transparency, and trade 

policy reviews, etc.).
26

 

 

                                                           
24

 Gantz DA. (2011-2012) World Trade Law after Doha: Multilateral, Regional, and National Approaches 

Denver Journal of International Law and Policy 40., 27. 
25

 Ibid., 29. 
26

 Sreejith SG. (2007) Public International Law and the WTO: A Reckoning of Legal Positivism and 

Neoliberalism. San Diego International Law Journal 9: 6-77., 344. 
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The multilateral negotiation on services trade began when the Uruguay Round launched the 

market access negotiations. Trade in services was finally incorporated into GATS (General 

Agreement of Trade in Services) at the Uruguay Round of Negotiations in 1994 providing 

governance of multilateral services trade liberalization. The GATS details rules in the form of 

general obligations and a different set of rules for services for sectors where WTO members 

have made market access commitments. Services commitments are binding on national 

policy makers.
27

 Services commitments are embedded in schedules indicating the extent of 

foreign services access that is allowed for specific sectors. Supporters of services trade 

liberalization contends that more efficiency will be created. In addition, domestic providers 

will be exposed to competition from overseas (and being successfully competitive at home 

vis-à-vis service imports implies greater chances to be competitive overseas).
28

 However, 

concerns of bad effects from services liberalization are primarily asserted by poor countries. 

Inadequate basic infrastructure and a lack of internal regulations in poor countries are basic 

hinders to a successful liberalization of services trade which, under an open-traded 

environment, could lead to a severe damage to domestic industry. In addition, while it is true 

that regional agreements provide better options to a slow-progressed WTO services 

negotiation and helps countries to conclude deals quickly, some profound trade significance 

can only be negotiated multilaterally (e.g. subsidies).
29

 

 

Like trade in goods under GATT, non-discrimination principles are central to liberalizing 

multilateral services trade for GATS. Non-discrimination principles under GATS take form 

in Most Favored Nations (MFN) and National Treatment (NT). MFN principle requires a 

                                                           
27

 Leal-Arcas R. (2007) The Resumption of the Doha Round and the Future of Services Trade. Loyola of Los 

Angeles International and Comparative Law Review 29., 39. 
28

 Ibid., 43. 
29

 Hoekman B, Martin W and Mattoo A. (2010) Conclude Doha: it matters! World Trade Review 9: 505-530., 

508. 
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WTO member to treat ‘like’ services and service suppliers of one country member no less 

favorable than it gives to any other country member. Article II: 1 of GATS reads: 

 

“With respect to any measure covered by this Agreement, each Member shall accord 

immediately and unconditionally to services and service suppliers of any other 

Member treatment no less favorable that it accords to like services and service 

suppliers of any other countries …” 

 

MFN requires a member to provide same treatment to other members in respect of all service 

sectors. Nevertheless, members may maintain measures inconsistent with MFN rules under 

GATS Article II (2), in which the inconsistent measures shall be listed in Annexes on Article 

II Exemptions.  

 

As to National Treatment (NT), it requires a country member to treat ‘like’ services and 

service suppliers of one country member no less favorable that it gives to its domestic ‘like’ 

services and service suppliers. NT provides that a member shall treat the service providers of 

other members the same way as it treats its own as stated by GATS Article XVII: 1: 

 

“In the sectors inscribed in this Schedule, and subject to any conditions and 

qualifications set out therein, each member shall accord to services and service 

suppliers of any other Member, in respect of all measures affecting the supply of 

services, treatment no less favorable than that it accords to its own like services and 

service suppliers …” 
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However, members may maintain inconsistent NT rules against foreign service suppliers by 

listing the discriminatory measures in the Schedule. The Schedule contains the sectors that 

are opened to foreign service suppliers, the market access and national treatment limitations 

and conditions.
30

 The schedule also includes the periods for implementation of the 

commitments, date of entry into force of commitments and any additional commitments if 

there is any.
31

 The essential feature of GATS is that all members agree to provide market 

access and national treatment no less favorable that accorded in the Schedule. This is a 

mechanism to ensure that more liberalization can only be progressed, and no back-stepping.  

Other general requirements under GATS are transparency, domestic regulation procedures, 

recognition and emergency safeguards.
32

 

 

However, GATS experiences the same glitches faced under multilateral liberalization of 

goods trade where members have sought to maintain trade restrictive measures (such as 

deviations on national treatment, limitations on foreign service suppliers, domestic 

regulations, subsidies, etc.) leading to a slow progress of multilateral liberalization on 

services. WTO members maintain status quo negotiations on market access in limited number 

of sectors in Doha Development Round. Therefore, little has been achieved under the 

multilateral services negotiation. The slow progress of negotiation in Doha Development 

Round in trade in services seems to trigger a proliferation of regional trade agreements. 

Multilateral trade liberalization under WTO achieved some extent of market liberalization, 

but the turning point was at the Doha Development Agenda (DDA) where little had been 

achieved in multilateral liberalization, leading to increasing trends of bilateral and regional 
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liberalization.
33

 Countries around the globe have turned their interests in bilateral and 

regional trade negotiations which provide deeper and more regional-comprehensive 

liberalization of services trade. Regional and bilateral agreements have experienced an 

impressive growth over the past two decades.
34

 Foreign policy and economic considerations 

have driven a proliferation of bilateral and regional trade agreements.
35

 Many see benefits 

from opening up markets to like-minded countries to create RTAs in order to drive 

opportunities of service supplies outbound and improve domestic business.
36

   

 

RTAs have been gaining a lot of momentum over the past decade with new negotiations 

occurring each day. RTAs consist of those concluded between developed countries (North-

North RTAs), RTAs with mixture of developed countries and developing countries (North-

South RTA), and RTA among developing countries or least-developed countries (South-

South RTAs). The main reason why RTAs in services are crucial to developing countries is 

the effect of wealth creation. Services’ contribution on income and employment creation has 

increased over the last two decades.
37

 Since 1990, the share of services in GDP has grown 

from 65 to 72 per cent in developed countries and from 45 to 52 per cent in developing 

countries.
38

 Services account for 35 per cent of employment in developing countries 

worldwide in 2011.
39
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The study by UNCTAD suggests that global gains from RTAs in services outperform RTAs 

in goods trade.
40

 The potential of RTAs in promoting liberalization of the temporary 

movement of services suppliers is particularly significant.
41

 Regulatory cooperation on 

mutual recognition or harmonization of professional qualifications and licensing certification 

and technical standards, competition and provisions of labor mobility could generate 

welfare.
42

 Moreover, regional services trade offers a supportive environment for national 

firms by accelerating knowledge, building capacity, and enhances international competitive 

practices.  

 

RTAs may help developing countries achieve trade liberalization within RTA members 

before extending to multilateral trade liberalization because RTAs can be a catalyst for 

developing countries to boost national services exports and to stimulate trade growth.
43

 Also, 

it can help developing countries to enhance regional supply capacity and infrastructure 

development. In some cases, developing countries can benefit from assistance and 

cooperation in services trade from developed countries. 

 

Members and non-members of WTO have resorted to bilateral and regional services trade 

liberalization, which is allowed under Article V: 1 of GATS, which provides: 

 

“This Agreement shall not prevent any of its Members from being a party to or 

entering into an agreement liberalizing trade in services between or among the parties 

to such an agreement, provided that such an agreement: 

(a) has substantial sectoral coverage, and 
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(b) provides for the absence or elimination of substantially all discrimination, 

in the sense of Article XVII, between or among the parties, in the sectors 

covered under subparagraphs (a), through; 

(i) elimination of existing discriminatory measures, and/or 

(ii) prohibition of new or more discriminatory measures…” 

 

The GATS allows members to be parties to an agreement establishing bilateral or regional 

trade liberalization (RTAs). However, it requires such RTAs to fulfill the following 

substantive requirements: 

 

1) RTAs need to have substantial sectoral coverage
44

; and  

2) RTAs need to elimination of substantially all existing and new discriminatory 

measures  

 

AFAS is a regional economic integration under auspices of GATS Article V to achieve a 

regional level of deeper trade liberalization. Like any RTA, AFAS needs to fulfill the above 

conditions to liberalize services trade in a substantial coverage of services sectors, and to 

prohibit new or additional discriminatory measures and market access limitations. AFAS 

reflects these conditions in Article III where it requires members to “liberalize trade in 

services in a substantial manner of sectors within a reasonable period, by eliminating 

substantially all existing discriminatory measures and market access limitations amongst 

Member states”. Non-conforming practices of any RTAs to GATS Article V in respect to 
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substantial coverage and elimination of all discriminatory measures can lead to strictures of 

WTO’s dispute settlement system.
45

 Another monitoring system of GATS is the requirement 

on RTAs to notify the WTO Council for Trade in Services (CTS) of compliance on 

substantive requirements under GATS Article V: 1 (a) and (b). AFAS is yet to notify such 

requirements to CTS. 

 

Similar to GATS, AFAS adopts liberalization in four modes of services supplies; (i) cross-

border trade (mode 1), (ii) consumption abroad (mode 2), (iii) commercial presence (mode 3), 

and (iv) provision of service by natural persons. Out of four modes, commercial presence 

seems to the one where most countries impose limitations.
46

 The benefits for ASEAN 

members under AFAS are stipulated in a similar manner as those of GATS, namely, Most 

Favored Nation (MFN), National Treatment (NT) and Specific Commitments Negotiations.
47

 

In its preamble, AFAS reiterates to attach to governance of GATS in order to liberalize trade 

in services with non-discrimination principles and elimination of other trade restrictive 

measures. AFAS envisions expanding depths and scope of services trade liberalization 

beyond those undertaken under GATS.
48

 However, a recent study indicates that AFAS de 

facto liberalization lacks breadths and depths of commitments despite its ambitious attitude 

towards liberalization.
49

 In fact, some other FTAs in which Thailand is a member have not 

yielded deeper liberalization than GATS (i.e., Thailand – Australian Free Trade 

                                                           
45

 Fink C and Molinuevo M. (2008) East Asian preferential trade agreements in services: liberalization content 

and WTO rules. World Trade Review 7: 641-673., 658. 
46

 Ibid., 646. 
47

 AFAS Article IV: 1. 
48

 AFAS Article I (c). 
49

 Corbett J. (2008) Services Trade Liberalisation in the ASEAN Economic Community and Beyond. In: 

Soesastro H (ed) Deepening Economic Integration - The ASEAN Economic Community and Beyond Chiba: 

ERIA Research Project Report 2007-1-2, 101-120., 104; and see Fink C and Molinuevo M. (2008) East Asian 

preferential trade agreements in services: liberalization content and WTO rules. World Trade Review 7: 641-

673., 647. 



25 

 

Agreements).
50

 It was indicated that countries with good level of economic development have 

greater confidence in binding commitments mainly due to their ability to compete in a global 

services market.
51

 

 

Like GATT Article XXIV of trade in goods, Article V of GATS permits parties to an RTA to 

accord among them favorable treatment towards service providers ‘from’ the region. The 

benefits of services negotiation of any RTA are principally exclusive to parties to such RTA. 

Likewise, the benefits under AFAS do not normally extend to non-parties of AFAS. In other 

words, AFAS provides more favorable treatment to ASEAN members than non-ASEAN 

WTO members. Since more favorable treatment under RTAs is tantamount to discrimination 

to other WTO members, GATS Article V sets out substantive requirements for an RTA to 

fulfill in order to ensure that the regional integration is established under a sound process to 

achieve a deeper integration in the region, and hopefully will lead to a wider liberalization 

towards other RTAs and other WTO members, achieving equivalent results as multilateral 

trade liberalization in the long run.
52

 

 

Even though a non-party to RTA will not receive favorable treatment as provided among 

RTA parties, GATS Article V: 6 generally grants benefits negotiated under an RTA to 

juridical persons of other WTO members (who are not RTA parties) provided that such 

juridical persons are constituted under the laws of RTA members, and are engaged in 
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substantive business operations in the territory of RTA members.
53

 For example, ASEAN 

members have ratified AFAS and agreed to abide by its obligations in services trade 

liberalization. This allows a juridical person; say a Singaporean tourism services company 

named SingAM to establish a subsidiary company (‘commercial presence’) called 

SingAMThai in Thailand with 80% shares owned by SingAM (who is a company of 

Singaporean nationals). From this example, SingAM has origin ASEAN members under 

AFAS; therefore, entitling it to benefit from gaining market access as agreed under AFAS to 

establish ‘commercial presence’ as a service provider in Thailand (with more than 70% 

ASEAN foreign share participation of ASEAN members).  

 

However, problems can arise in cases where natural persons and juridical persons who are 

non-parties of AFAS wishing to establish ‘commercial presence’ within a territory of 

ASEAN members. For example, Germany is not a party to AFAS and not currently holding 

any FTA with Thailand. A German tourism services company, GerAM, has already 

established a ‘commercial presence’ in Singapore under the name GerAMSing with 80% 

German-owned shares incorporated in Singapore for five years. Can GerAMSing claim 

benefits under AFAS to establish ‘commercial presence’ to provide tourism services in 

Thailand? In other words, is GerAMSing considered an ASEAN origin? The issues need to 

be analyzed in the lieu of the rules of origin.  

 

2.2 Rule of Origin in Services Trade 
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The treatment of non-party to RTAs is concerned with the rules of origin in services trade.  In 

goods trade, rules of origin are methods employed to determine the national origin of a 

product. If the product is produced wholly by one country, the determination of its origin is 

not difficult. However, the global production chain today sources pieces and raw materials 

from different parts of the world. Countries can use rules of origin to hinder trade 

liberalization and raise trade barriers against others. For instance, Country A has FTA with 

Country B to liberalize all goods trade and remove all restrictions to all products originating 

from either party. If a certain car from Country B uses most raw materials from Country C. 

Can country A raise trade barriers against the car from Country B claiming that the car is not 

an origin of FTA parties (Country A and Country B)? This brings about complications in 

deciding which country is entitled to claim the ‘origin’ of the goods. Rules of origin for 

goods trade apply to the product so as to determine the product origin to obtain benefits 

granted by the preference of an RTA. However, in services trade, rules of origin do not 

normally apply to ‘services’ but rather they mostly apply to ‘service providers’.
54

  

 

For services trade, rules of origin conceptualize convocation of benefits to persons stipulated 

in a given trade agreement. The main purpose of rules of origin is to carve out non-party of 

the agreement from enjoying benefits ascertained to parties to the agreement. Benefits under 

trade agreements including market access, jurisdiction, law enforcement, taxation, regulatory 

responsibilities, technical standards, qualification recognition, government procurement, and 

subsidies, emergency safeguard measures, and so on.
55

 In addition, benefits include an 

entitlement to apply national treatment (NT) and most-favored-nation treatment (MFN) to 
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services. In finding origins of services, the nationality of persons or services provided within 

territory of such agreement is normally used as rules of origin.  

 

Rules of origin can be liberal or restrictive depending on a legal text of an agreement. Liberal 

rules of origin are desirable for agreements which intend to reduce discrimination towards 

countries outside the agreement (non-party). Non-discrimination treatment towards non-party 

results in non-biased foreign competition which is argued to create increased domestic 

efficiency and expanded growth.
56

 This will create an effect of acceleration from regional 

liberalization to become multilateral trade liberalization. More foreign direct investments can 

be drawn in to create employment, technology transfer, and know-how sharing, which 

ultimately lead to efficiency in services trade. Moreover, government will be able to generate 

more revenues from an opened economy. On the other hand, liberal rules of origin can lead to 

damages to domestic industry from fierce foreign competition. Technology transfer can be 

offered in a limited scope which yields little development in domestic industry.  

 

In regards to restrictive rules of origin, export of service and employment competitiveness 

will be limited. Countries wishing to adopt restrictive rules of origin are likely to be 

protective of specific industries from outside competition. By and large, the level of 

restrictiveness of rules of origin depends on the objective of such RTA. Liberal rules of origin 

encourage efficiency of economy by decreasing discrimination and increasing foreign 

investment, but at the same time, causing an abrupt turn for sensitive industries’ adjustment. 
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A number of RTAs (such as AFAS) feature non-party benefits under the rules of origin. It is 

important to note that benefits granted to non-party and parties to RTAs are different in the 

sense that non-party persons need to satisfy the ‘substantial business operations’ criteria 

(SBOs test), which could be denied benefits if failing the SBOs test, while parties to RTAs 

are entitled to benefits regardless of their business size.
57

 SBOs test is applied to non-party 

service supplier whether their services supplied in an RTA party member are of ‘real and 

substantial operation’. There is always a difficulty in proving whether non-party service 

providers have SBOs, which depend on different methodologies and test among countries. It 

was suggested that SBOs may include the possession of a business or service license, 

payment of local profit taxes, owning or renting premises, minimum sales requirement, 

minimum number of years of establishment, and requirement that the export of services 

within the RTA territory be of the same nature as the service supplied in the exporting RTA 

member.
58

 

 

Rules of origin in many RTAs are transcendent to a services trade agreement in a ‘denial of 

benefit’ clause. With a few exceptions, most RTAs in services tend to adopt a liberal rule of 

origin (via ‘denial of benefits’ clause) whereby the benefits of RTA treatment are typically 

only denied to juridical persons who fail SBOs test in an RTA member country.
59

 However, 

AFAS carved out a few more conditions to the liberal rules of origin towards non-party; but 

overall, it is still considered to provide liberal rules of origin. In AFAS, the denial of benefits 

is provided in Article VI: 
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“The benefits of this Framework Agreement will be denied to a service supplier who 

is a natural person of a non-Member State or a juridical person owned or controlled 

by persons of a non-Member State constituted under the law of a Member State, but 

not engaged in substantive business operations in the territory of Member State(s).” 

 

From Article VI of AFAS, a non-party to AFAS generally enjoys benefits on par with AFAS 

members if it legally establishes a business in AFAS member country ‘and’ engages in 

‘substantive business operations’ (using SBOs test) in AFAS member country. However, 

some RTAs deny non-party benefits even though the non-party service suppliers are legally 

constituted and engaged in substantive business operations in such RTA members (adopting 

restrictive rules of origin); for examples, Thailand – Australia FTA denies benefits to a 

‘service supplier owned or controlled by persons of non-party’.
60

 Some other agreements 

(Chile – Korea FTA, Japan-Malaysia FTA, Japan – Mexico EPA, Japan – Philippines EPA, 

and Singapore – USA FTA) deny benefits to service providers from non-parties who do not 

maintain diplomatic relations or where certain trade sanctions apply.
61

  

 

Where an RTA establishes a denial of benefits in almost every circumstance towards non-

members of such RTA (such as Thailand – Australia FTA), this means that the RTA adopts a 

restrictive approach. If the rules of origin are too strict, non-members’ benefits will 

deteriorate accordingly. On the other hand, if an RTA denies only certain benefits to non-

members (mostly via substantial benefits test), this RTA is said to adopt a liberal approach to 

services liberalization. In the latter case, regional liberalization will be de facto multilateral 

liberalization. 
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By adopting liberal rules of origin, RTA parties may allow a highly-competitive company 

from a non-party country into the market and gain advantages of being the first mover, which 

then compromise market advantage of companies from RTA members. This is because 

companies who have entered the market at an early stage will have invested time and capital 

to limit competition with other companies.
62

 For this reason, many developing countries may 

consider adopting more restrictive rules of origin in order to secure competitive edge of RTA-

based companies. 

 

Still, there are several uncertainties relating to the rules of origin in services. For examples, 

what does ‘constituted under the law’ refer to? Does it include non-incorporated entities such 

as branches of business? What business operations can be classified as substantive? These 

questions will be explored in details in Chapter 3. 

 

 

 

2.3 Rules of Origin in Services: GATS Context 

 

 The WTO has been active in providing solutions to problems relating rules of origin in 

services, which aspires in GATS. An aspect of rules of origin in services, especially those 

involving ‘commercial presence’ appears to be one of the most complicated issues in 

GATS.
63

 In the previous negotiations, rules of origin in services were to be negotiated in 
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connection with rules of origin in goods trade in accordance with the Draft Final Act 

Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations of 1991 

(Dunkel Draft).
64

 It was not until 1991 that the GATS draft was crafted out which required 

clarification of origin rules of services in articles in scope and definition, MFN, economic 

integration, harmonization and recognition, safeguards, balance of payments, subsidies, 

market access, national treatment, dispute settlement and enforcement, non-application as 

well as denial of benefits.
65

  

 

Origin rules of services in GATS do not explicitly include the term ‘origin’ as used in the 

General Agreement on Tariffs and Trade (GATT). The expression of the term ‘originating 

from’ as appeared in the GATT is absent in the GATS. Instead, it adopts terms ‘from’
66

 or 

‘in’
67

 the territory of one Member, or ‘by’
68

 a service provider of one Member. Despite 

adopting different terms, the rules of origin in the GATS have the same equivalent effects as 

they possess in the GATT.
69

 The rules of origin in the GATS are mainly relevant to Articles 

XXVIII (Definitions), XXVII (Denial of Benefits), and Article V (Economic Integration).   

 

2.3.1 Rules of Origin under Article XXVIII (Definitions) 
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The origin of services is the use of the term ‘service of another Member’ as stipulated in 

GATS Article XXVIII (f) as reads: 

 

 “(f) ‘services of another Member’ means a service which is supplied; 

(i) from or in the territory of that other Member, or in the case of maritime 

transport, by a vessel registered under the laws of that other Member, or by a 

person of that other Member which supplies the service through the operation 

of a vessel and/or its use in whole or in part; or 

 (ii) in the case of the supply of a service through commercial presence or 

 through the presence of natural persons, by a service supplier of that other 

 Member.” 

 

Under GATS, there are four modes of supplying services: (i) cross-border supply (mode 1)
70

, 

(ii) consumption abroad (mode 2)
71

, (iii) commercial presence (mode 3)
72

, and (iv) presence 

of natural persons (mode 4)
73

. 

 

2.3.2 Rules of Origin in Modes 1 and 2 

 

In mode 1 (cross-border supply), the service is supplied ‘from’ the territory of one Member to 

the territory of another ‘Member’. With an exception of maritime transport
74

, the ‘service of 

                                                           
70

 GATS Article 1: 2 (a) a supply of service from the territory of one Member into the territory of any other 

Member. 
71

 GATS Article 1:2 (b) a supply of service in the territory of one Member to the service consumer of any other 

Member. 
72

 GATS Article 1:2 (c) a supply of service by a service supplier of one Member, through commercial presence 

in the territory of any other Member. 
73

 GATS Article 1:2 (d) a supply of service by a service supplier of one Member, through presence of natural 

persons of a Member in the territory of any other Member. 



34 

 

another Member’ refers to a service provided ‘from’ the territory of that other Member.
75

 

Therefore, the origin of services under this mode is the place from which the service is 

provided.
76

 GATS do not provide further explanation on the identification of such place. 

Members are deemed to apply discretion to identify such place which is defined to be the 

origin of service. The cross-border supply mode of services causes little problem in 

identifying the origin to date. However, the main problematic issue rests on the ‘internet’ 

cross-border supply due to the difficulty in identifying the place where the service from the 

internet comes from. There has been an attempt to locate the internet supplying source using 

IP address as an geographical identifier.
77

 However, the IP address identifier is not 100% 

accurate, and even if it is accurate, it does not indicate that the internet source is in fact the 

origin of the real service supplier. 

 

As for mode 2 (consumption abroad), the service is supplied ‘in’ the territory of one Member 

to the consumer of the service of another Member. In order words, with an exception of 

maritime transport services
78

, the ‘service of another Member’ is a service provided ‘in’ the 

territory of that other Member’.
79

 This means that the origin of services in mode 2 is the place 

of consumption. For example, if Country A and Country B are members of WTO to liberalize 

services trade, a consumer from Country A can fly over to Country B to access service 

supplied by Country B. However, there may be a problem relating to a nationality test of a 

consumer from Country A.  
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2.3.3 Rules of Origin in Modes 3 and 4 

 

For services supplied through ‘commercial presence’ (mode 3) and ‘presence of natural 

persons’ (mode 4), the ‘service of another Member’ means a service supplied by a service 

supplier of that other Member.
80

 Therefore, the origin of services depends on the service 

supplier of these two modes. Service supplier in mode 3 covers both ‘juridical persons’ and 

‘natural persons’ establishing ‘commercial presence’ in the territory of another Member. 

However, the service supplier in mode 4 covers only ‘natural persons’ as having presence in 

the territory of another Member. The origin of a service supplier in mode 3 and mode 4 

depends on a nationality which is granted to a service supplier by its country. The nationality 

test varies upon types of service suppliers as natural persons or juridical persons. 

 

For a service supplier which is a natural person, his/her nationality is determined by both a 

residential requirement and his/her status of nationality under the laws of that Member. A 

nationality test for a natural person is provided by GATS Article XXVIII (k) which reads: 

 

“Natural person of another Member means a natural person who resides in the 

territory of that other Member or any other Member, and who under the law of that 

other Member: 

(i) is a national of that other Member; or 

(ii) has the right of permanent residence in that other Member…” 
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For a service supplier which is a juridical person, his/her nationality test varies upon each 

mode of service supply. However, a definition of ‘juridical person’ is provided by GATS 

Article XXVIII (m) which provides: 

“Juridical person of another Member means a juridical person which is either: 

(i) constituted or otherwise organized under the law of that other Member, and 

is engaged in substantive business operations in the territory of that Member 

or any other Member; or 

(ii) in the case of the supply of a service through commercial presence, owned 

or controlled by: 

1. natural person of that Member; or 

2. juridical person of that other Member identified under subparagraph 

(i).” 

 

A service supplier under mode 3 is therefore subject to ‘ownership or control’ requirement. 

The juridical person must be owned or controlled by (i) natural persons of that Member; or 

(ii) juridical persons established under the laws of that Member and engaging in substantive 

business operations in any Member. To further illustrate the terms ‘ownership or control’, 

GATS Article XXVII (n)(i) and (ii) provides: 

 

“A juridical person is: 

(i) ‘owned’ by persons of a Member if more than 50% of the equity interest in 

it is beneficially owned by persons of that Member; 

(ii) ‘controlled’ by persons of a Member if such persons have the power to 

name a majority of its directors or otherwise to legally direct its actions…” 
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One of most problematic issues is ‘commercial presence’ (mode 3) by juridical persons. Both 

Article XXVIII (m) and Article XXVII (n) will be used to determine the origin rules of a 

juridical person from one Member to establish ‘commercial presence’ in another Member.  

It is noteworthy to consider that Article XXVIII (m) (i) requires ‘juridical person of another 

Member’ to be ‘constituted’ and ‘engaged’ in substantive business operations in its territory 

or in a territory of any other Member. Consider the scenario below: 

 

Provided that both Country A and Country B are WTO members, Country A has a juridical 

person (Company A) constituted under laws of Country A but not ‘engaged’ in substantive 

business operations in Country A or any other WTO Member (as it might engage in 

substantive business operations in a non-WTO Member country). As company A establishes 

‘commercial presence’ (mode 3) in Country B called ‘Company AB’, Company A owns 60% 

of shares in ‘Company AB’. Considering both Article XXVIII (m) and Article XXVII (n), is 

‘Company AB’ a ‘juridical person of another Member’ and thus entitling to benefits under 

GATS? 

 

The answer would probably be no. Since ‘Company AB’ is owned by a juridical person 

(Company A) which fails the nationality test under Article XXVIII (m)(i) and (ii) as 

‘Company A’ is merely ‘constituted’ under laws of Country A but not ‘engaged’ in 

substantive business operations in Country A or any other Country members of WTO. 

Therefore, ‘commercial presence’ of ‘Company AB’ fails to suffice the origin rules of Article 

XXVIII (m)(ii) as it is ‘owned’ by a ‘juridical person’ (Company A) which falls outside the 

definition of ‘juridical person of another Member’ because ‘Company A’ is only ‘constituted’ 

under laws of Country A but not ‘engaged’ in substantive business operation in Country A or 

any other WTO member countries. 
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2.3.4 Denial of Benefits 

 

Denial of Benefits is provided in GATS Article XXVII, which states: 

“A Member may deny the benefits of this Agreement: 

(a) to the supply of a service, if it establishes that the service is supplied from 

or in the territory of a non-Member or of a Member to which the denying 

Member does not apply the WTO Agreement; 

(b) in the case of the supply of a maritime transport service… 

(c) to a service supplier that is juridical person, if it establishes that it is not a 

service supplier of another Member, or that it is a service supplier of a 

Member to which the denying Member does not apply the WTO Agreement.” 

 

The denial of benefits clause applies as a supplement to the origin rules of services trade 

under GATS Article 1, Article XXVIII (m) and Article XXVIII (n) (Rules of origin in 

services trade modes 1-4).
81

 In order to circumvent evasions of the rules of origin, the denial 

of benefits clause entitles WTO Members to refuse benefits under GATS to ‘service’ 

supplied by non-WTO Members. For a juridical person under Article XXVII (c), benefits 

under GATS will be denied to a juridical person who is ‘not a service supplier of another 

Member’.  Basically, a juridical person who is ‘not a service supplier of another Member’ is a 

juridical person who falls out of scope of ‘service of another member’ (Article XXVIII (f)) in 

conjunction with ‘juridical person of another Member’ (Article XXVIII (m)). The rules of 
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origin under ‘denials of benefits’ are seldom used in comparison with rules of origin under 

‘service/ juridical person/ natural person of another Member’.
82

  

 

2.3.5 Economic Integration  

 

GATS recognize the importance of economic integration of specific regions and bilateral 

countries wishing to further liberalizing services trade. Therefore, WTO Members can join a 

regional trade agreement (RTA) or a bilateral agreement and gain benefits under such 

agreement as stipulated in GATS Article V (1): 

 

“This Agreement shall not prevent any of its Members from being a party to or 

entering into an agreement liberalizing trade in services between or among the parties 

to such an agreement, provided that such an agreement…” 

 

Within RTA, a service supplier could enjoy benefits under such RTA if it is a juridical person 

constituted under the laws of a party to the RTA, and engaged in ‘substantive business 

operations’ with the parties to such agreement as provided by GATS Article V (6): 

 

“A service supplier of any other Member that is a juridical person constituted under 

the laws of a party to an agreement referred to in paragraph 1 shall be entitled to 

treatment granted under such agreement, provided that it engages in substantive 

business operations in the territory of the parties to such agreement.” 
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However, with RTA only involving with developing countries, more favorable treatment is 

given to a juridical person ‘owned’ or ‘controlled’ by natural persons of the parties to the 

RTA as provided in GATS Article V: 3 (b): 

 

“Notwithstanding paragraph 6, in the case of an agreement of the type referred to in 

paragraph 1 involving only developing countries, more favorable treatment may be 

granted to juridical persons owned or controlled by natural persons of the parties to 

such an agreement.” 

 

The wordings of GATS Article V: 3 (b) have significance which affect rules of origin in other 

RTAs. In a case of RTAs involving only developing countries, the special and differential 

treatment triggers in GATS Article V: 3 (b) to allow RTA members to adopt more favorable 

treatments towards service suppliers owned or controlled by persons of RTA members. 

Consider a scenario of AFAS, if a German service supplier owns 80% of shares in a 

construction company ‘A’ established legally in Singapore and engages in substantive 

business operations in Singapore. Later, the company ‘A’ claims benefits under AFAS 

(Article VI) to provide construction services in Thailand. Meanwhile, another Singaporean-

owned company ‘B’ established legally in Singapore also wishes to provide construction 

services in Thailand. Which company will receive more favorable treatment? 

 

In the light of GATS Article V: 3 (b), the case can be two-folds: 

(1) If Singapore is not considered a developing country, AFAS will not be an RTA which 

‘involves only developing countries’; and therefore, company ‘B’ owned by Singapore 

persons will have to be treated as same as company ‘A’ owned by a non-party. 
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(2) If Singapore is considered a developing country
83

, this will make AFAS ‘an RTA 

involving only developing countries’. Therefore, more favorable treatment can be granted to 

company ‘B’ which is owned by a party to RTA.  
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Chapter 3: Rules of Origin in Services in AFAS Context 

 

3.1 AFAS Article VI (Denial of Benefits) and GATS Rules of Origin  

 

The ‘denial of benefits’ clause under Article VI of AFAS posts an important question as to 

what extent non-parties of FTAs/RTAs benefit from regional or bilateral services trade 

negotiation.
84

 As for AFAS, it is an economic integration under strictures of GATS Article V 

permitting a preferential trade agreement. Therefore, ASEAN countries party to AFAS are 

given preferential trade benefits as stipulated within, and principally are exclusive to 

‘ASEAN service providers’.
85

 Even though AFAS does not provide definitions of ASEAN 

service providers, it offers situations where the benefits will be denied in Article VI of AFAS: 

 

“The benefits of this Framework Agreement will be denied to a service supplier who 

is a natural person of a non-Member State or a juridical person owned or controlled 

by persons of a non-Member State constituted under the law of a Member State, but 

not engaged in substantive business operations in the territory of Member State(s).” 

 

According to Article VI of AFAS, the benefits of AFAS will be denied to: 

1) A service supplier who is a juridical person owned or controlled by non-parties 

constituted under the laws of a non-party to AFAS.  

2) A service supplier who is a juridical person owned or controlled by non-parties not 

constituted under the laws of AFAS parties. 
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3) A service supplier who is a natural person of non-parties to AFAS not engaged in 

substantive business operations in a territory of AFAS parties. 

4) A service supplier who is a juridical person owned or controlled by persons of non-

parties to AFAS constituted under laws of AFAS parties, not engaged in substantive 

business operations in a territory of AFAS parties. 

 

This means that benefits of AFAS will extend to a non-party service supplier who: 

1) is a natural person and engaged in substantive business operations in a territory of 

AFAS parties. 

2) is a juridical person owned or controlled by non-party persons and; 

- constituted under laws of AFAS parties, and 

- engaged in substantive business operations in a territory of AFAS parties 

 

There are conditions under Article VI in which non-party service providers need to meet in 

order to obtain benefits under AFAS; which include the concept of ‘persons’, ‘constituted 

under the laws of Member states’, and ‘engage in substantive business operations’. None of 

definitions on these terms have been provided under AFAS.  

 

3.1.1 Mainland and Hong Kong Closer Economic Partnership Arrangement CEPA Annex 5 

on Definitions of Substantive Business Operations (SBOs) 

 

One of the RTAs discovered to date (which could also be the only one) that includes 

definitions for all these terms is the Mainland and Hong Kong Closer Economic Partnership 

Arrangement (CEPA). Annex 5 of CEPA provides explanations to the terms ‘service 

supplier’ and related requirements including ‘substantive business operations’.  
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Annex 5 of CEPA provides that a supplier of services include: 

“2.1. “person” means either a natural person or a juridical person; 

2.2. “natural person”: 

2.2.1. in the case of the Mainland, means a citizen of the People’s Republic of 

China; 

2.2.2. in the case of Hong Kong, means a permanent resident of the Hong 

Kong Special Administrative Region of the People’s Republic of China; 

2.3. “juridical person” means any legal entity duly constituted or otherwise organized 

under the applicable laws of the Mainland or the Hong Kong Special Administrative 

Region, whether for profit or otherwise, and whether privately-owned or 

governmentally-owned, including any corporation, trust, partnership, joint venture, 

sole proprietorship or association … the specific criteria for Hong Kong service 

suppliers who provide services in the form of juridical persons: 

3.1. with the exception of the legal services sector, a Hong Kong service supplier, 

when applying to provide the relevant services under Annex 4 in the Mainland, 

should: 

3.1.1. be incorporated or established pursuant to the Companies Ordinance or 

other relevant laws of the Hong Kong Special Administrative Region, and 

have obtained a valid Business Registration Certificate. If required by law, it 

should also have obtained the licence or permit for providing such services; 

and 

“3.1.2 ‘Engage in substantive business operations’ in Hong Kong. The criteria 

for determination are: 

(1) The nature and scope of business 
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The nature and scope of the services provided by a Hong Kong service 

supplier in Hong Kong should encompass the nature and scope of the 

services it intends to provide in the Mainland. 

(2) Years of operation required  

A Hong Kong service supplier should be incorporated or established in 

Hong Kong, and have engaged in substantive business operations for 3 

years or more.
86

 

A Hong Kong service supplier providing construction and related 

engineering services should be incorporated or established in Hong 

Kong, and have engaged in substantive business operations for 5 years 

or more; there is no limitation on the years of substantive business 

operations in Hong Kong for Hong Kong service suppliers providing 

real estate services; 

A Hong Kong service supplier providing banking and other financial 

services (excluding insurance and securities), i.e. a Hong Kong bank or 

finance company should have engaged in substantive business 

operations for 5 years or more after it has been granted a relevant 

licence by the Monetary Authority pursuant to the Banking Ordinance; 

A Hong Kong service supplier providing insurance and related 

services, i.e. a Hong Kong insurance company should be incorporated 

or established in Hong Kong and have engaged in substantive business 

operations for 5 years or more. 

(3) Profits tax  
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During the period of substantive business operations in Hong Kong, a 

Hong Kong service supplier should have paid profits tax in accordance 

with the law. 

(4) Business premises 

A Hong Kong service supplier should own or rent premises in Hong 

Kong to engage in substantive business operations. The scale of its 

business premises should be commensurate with the scope and the 

scale of its business. 

For a Hong Kong service supplier providing maritime transport 

services, 50% or more of the ships owned by it, calculated in terms of 

tonnage, should be registered in Hong Kong. 

(5) Employment of staff 

More than 50% of the staff employed in Hong Kong by the Hong 

Kong service supplier should be residents staying in Hong Kong 

without limit of stay, and people from the Mainland staying in Hong 

Kong on One Way Permit.” 

 

3.2 Natural persons 

 

The concept of ‘person’ normally includes ‘nationality’ and ‘permanent resident’. The 

nationality of a natural person is given at time of birth under applicable laws of a country in 

which such person is born. Nationality can be determined straightforwardly by the passport of 
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a service supplier.
87

 In terms of residency, a residency approach will be broader than a 

nationality approach as it would include some foreign nationals present in one RTA 

member.
88

 Options would depend on the forms of residency available in that member.
89

 For 

example, a rule of origin may include permanent residents, but exclude temporary 

residence.
90

 

 

However, the nationality can be altered from the status quo nationality by way of conversion 

or having a permanent residency, which requires approval under laws from a country holding 

such nationality. GATS Article XXVIII (k) provides a definition of a ‘natural person of 

another Member’ as a natural person who resides in the territory of that other Member 

(permanent residency), or is a national of that other Member by laws (nationality by law). 

Most RTAs do not list ‘natural person’ under denial of benefits clause. This is because a 

service provider who is a natural person is normally included in Mode 4 of providing services 

whereas most denial of benefit clauses concern ‘commercial presence’ of non-party to RTAs. 

AFAS in comparison is liberal in extending ‘person’ to a natural person possessing other 

nationalities than those party to AFAS as indicated in Article VI that “benefits will be denied 

to a service supplier who is a natural person of a non-Member state…not engaged in 

substantive business operations in the territory of Member State(s)”.  

 

This means that AFAS extend a concept of ‘person’ to a natural person’s service supplier 

who therefore possesses other nationality than AFAS  members, and ‘engages’ in substantive 

business operations within territory of AFAS members. In other words, if a service supplier 
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person is holding a nationality outside AFAS members, but engages in ‘substantive business 

operations (SBOs), this person can enjoy benefits under AFAS. It is worth noting that this is 

unusual for most RTAs where natural persons are normally tested by permanent residency or 

a nationality status under a host state’s law.  

 

There is no GATS provision on natural person under ‘denial benefits’ clause either. GATS 

Article V: 6 only extend non-party benefits to ‘juridical persons’ constituted under laws of 

RTA members and engaged in substantive business operations in RTA members. Therefore, 

AFAS actually extends non-party benefits beyond the scope of GATS by including ‘natural 

persons’ constituted under laws of ASEAN members and engaged in substantive business 

operations in ASEAN members.  

 

3.3 Juridical persons 

 

According to AFAS Article VI, benefits will be denied to a ‘juridical person’ owned or 

controlled by non-ASEAN persons constituted under the laws of ASEAN members and ‘not’ 

engaged in substantive business operations within a territory of ASEAN members. Therefore, 

non-ASEAN persons who establish business in ASEAN members and engage in substantive 

business operations will enjoy AFAS benefits.  

 

3.3.1 Ownership and Control 

 

Eligibility for preferences may be confined to a company that is owned and/or controlled by 

persons of RTA members (for example, Thailand – Australia FTA). This is usually defined 

through the equity share in a company or the voting rights controlled by domestic 
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shareholders.
91

 In the Japan-Singapore Economic Partnership Agreement (JSEPA), the 

definition of ‘owned’ is defined as owing more than 50 per cent of the equity interest in its 

‘ultimately owned’ by the persons of that party. In regards to ‘controlled’, a company is 

‘controlled’ by persons of a Party if such persons have the power to name the majority of its 

directors or otherwise legally direct its actions. 
92

 

 

In a study of Nikomborirak and Fink (2008), domestic ownership and control in many 

ASEAN countries becomes the most significant criteria to rules of origin. Non-ASEAN 

service providers prefer to enter ASEAN market with their subsidiaries rather than entering 

into joint venture contracts with ASEAN locals. Therefore, if non-ASEAN service providers 

entered any given ASEAN market with a view to gain preferential access to another market 

and were forced to conclude a joint venture contract, this will deviate non-ASEAN service 

providers from their preferred plans of doing business. 

 

AFAS does not provide definitions of ownership and control. Therefore, an interpretation of 

the legal texts needs to trace back to the AFAS preamble. Since the preamble of AFAS 

stipulates the reiteration of AFAS commitments to the rules and principles of GATS, and in 

connection with AFAS Article XIV, the definitions of ‘owned’ and ‘controlled’ under GATS 

so forth should be applied in interpreting the texts in Article VI of AFAS. 

 

According to Article XXVIII (n) of GATS, a juridical person is: 

(i) ‘owned’ by persons of a Member if more than 50 per cent of the equity interest in it is 

beneficially owned by persons of that Member; 
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(ii) ‘controlled’ by persons if such persons have the power to name a majority of its 

directors or otherwise to legally direct its actions; 

 

However, it is suggested that many of domestically owned and controlled companies relied 

on information on direct shareholdings (or immediate shareholding).
93

 Information on 

indirect shareholdings and ultimate shareholders are not ordinarily available to public. 

Therefore, companies that may appear to be domestically owned and controlled may 

ultimately be foreign owned and controlled.
94

  The ultimate ownership of share is difficult to 

prove and can cause disincentives to claim non-party benefits. When countries are open to 

indirect shareholding, the ultimate shareholders who are non-party to the RTA have little 

incentive to request benefits under rules of origin of any RTA since most of the benefits are 

derived from locally-established entities via indirect shareholdings. This is likely to be acute 

in a country which applies restrictive foreign shareholding requirements. Without having to 

prove the ultimate ownership, foreign service providers can manage to exercise corporate 

control via a multi-layered shareholding without having to retain a direct shareholding 

relationship.
95

 

 

Indirect shareholdings of foreign service providers in Thailand provide an example of a 

corporate control of foreigners in a domestically-owned enterprises.  While Thailand has one 

of the strictest foreign equity requirements, foreign companies manage to exercise control 

over companies that are directly majority owned by Thai nationals or juridical persons.
96
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A study revealed that foreign-controlled public companies
97

 amounted to 17.48 per cent of 

market capitalization under the Stock Exchange of Thailand. However, only 2.39 per cent of 

the 17.48 per cent represents direct foreign equity holdings. In restricted sectors, although 

Thai laws have statutory provisions to restrict foreign indirect shareholdings through multi-

level equity holding and ownership of Thai ‘nominees’, indirect shareholding and nominee 

practices seem to be ordinary courses of business in Thailand. 

 

Another study of non- ASEAN participation in financial service providers in Thailand reveals 

that large portions of financial service companies in Thailand are ultimately controlled by 

non-ASEAN persons.
98

 Therefore, non-ASEAN persons and juridical persons may have little 

incentive to request for non-party benefits under AFAS since policies are open for indirect 

control of business. This study also points out that it may be unnecessary to define SBOs 

under Article VI (Denial of Benefits) of AFAS since the actual practice in Thailand give 

benefits to non-ASEAN on par or even exceed commitments under AFAS.
99

 

 

Some countries explicitly declare that benefits of RTAs will only be accorded to companies 

which are ultimately controlled by persons of RTA parties. For example, under NAFTA, 

Canada reserves the right to deny NAFTA benefits to any enterprise not ‘ultimately 
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controlled’ by persons from NAFTA countries (e.g. United States subsidiaries of Japanese 

service provider).
100

 However, the United States and Mexico have not adopted the ultimate 

control test. According to NAFTA Article 1211 (Denial of Benefits), it states: 

 

 “1. A Party may deny the benefits of this Chapter to a service provider of another 

 Party where the party establishes that: 

 (a) the service is being provided by an enterprise owned or controlled by nationals of 

 a non-Party, and  

  (i) the denying Party does not maintain diplomatic relations with the non- 

  Party, or 

  (ii) the denying Party adopts or maintains measures with respect to the non-

  Party that prohibits transactions with the enterprise or that would be  

  violated or circumvented if  the benefits of this Chapter were accorded to the 

  enterprise; or 

 (b) the cross-border provision of a transportation service covered by this Chapter is 

 provided using equipment not registered by any Party. 

 

 2. Subject to prior notification and consultation in accordance with Article 1803 

 (Notification and Provision of Information) and 2006 (Consultation), a Party may 

 deny the benefits of this Chapter to a service provider of another Party where the 

 Party establishes that the service is being provided by an enterprise that is owned or 

 controlled by persons of a non-Party and that has no substantial business activities in 

 the territory of any Party.” 
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Non-party service provider must meet NAFTA’s criteria for rules of origin. According to 

Article 1211, benefits may be denied to a service provider (i) that is owned or controlled by 

nationals or entity of non-NAFTA country, and (ii) that has no ‘substantive business 

activities’ in the territory of any NAFTA party. Further denial of benefits may arise because 

of absence of diplomatic relations or because a country is subject to certain trade laws or 

restrictions on other transactions imposed by a NAFTA party.
101

  

 

In practice, NAFTA parties adopt different approaches in determining denial of benefits to 

non-party under NAFTA.  Canada ensures that domestic policies towards non-party benefits 

align with national interest to adopt a restrictive approach in determining non-party benefits. 

For Canada, only an enterprise which is ultimately controlled by persons of NAFTA parties is 

eligible for benefits under NAFTA.  This approach has not been employed by the United 

States and Mexico where more liberal rule of origin has been adopted. 

 

In Mexico, consequences of adopting liberal rule of origin have been widely debated, 

particularly on the effects of non-party financial institutions’ influx which jeopardize position 

of domestic industries. In financial services, as per a liberal rule of origin, investors engaged 

in financial service activities in the United States or Canada will be permitted apply or to 

acquire Mexican-chartered financial institutions.
102

  As to financial services such as foreign 

exchange, bonding, and general deposit warehousing services such applications with the 

Mexican authorities are largely unrestricted.
103

 As to banking, securities, and insurance 

services, applications are subject to a six-year transition period. 
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3.3.2 Incorporation 

 

In many RTAs rules of origin, there is a requirement for a service supplier to be incorporated 

under the laws of RTA members.
104

 In the lieu of AFAS Article VI, non-party service 

providers need to be ‘constituted under the laws of AFAS members’. The problems arise 

whether ‘constituted’ includes non-incorporated entities such as branches or representatives 

of business. AFAS does not provide definitions on terms either ‘juridical person’ or 

‘constituted’. In such case, GATS definitions can be used to provide clarifications as 

provided by AFAS Article XIV that “the terms and definitions and other provisions of the 

GATS shall be referred to and applied to matters arising under AFAS for which no specific 

provision has been made under it”. Therefore, it is feasible to refer to GATS definitions in 

Article XXVIII (l) which states that: 

 

“Juridical person means any legal entity duly constituted or otherwise organized 

under applicable law, whether for profits or otherwise, and whether privately-owned 

or governmentally-owned, including any corporation, trust, partnership, joint venture, 

sole proprietorship or associations.” 

 

From the definition, it does not provide a clear idea whether it excludes non-incorporated 

entities. However, In Hong Kong – Chinese Mainland CEPA, it is stated in Annex 5 (2) that 

“a Hong Kong service supplier should be ‘incorporated’ or ‘established’ in Hong Kong…” 
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Although CEPA provides more elaborations on business types, the term ‘established’ posts a 

question whether some types of entity such as branches and representatives are to be 

construed as ‘established’. However, a study on CEPA rules of origin indicates that 

‘established’ covers both terms (incorporated and established) altogether, and provide that 

non-party benefits are secured for ‘incorporated’ juridical persons under the laws of CEPA 

members.
105

 It seems that most RTAs extend benefits to both incorporated and non-

incorporated business of non-party if they have SBOs. These include branches and 

representatives.  However, in Malaysia-Japan Economic Partnership Agreement, it expressly 

stipulates that non-incorporated entities (branches and representatives) of the non-party are 

not eligible for benefits under the agreement.
106

 Also, in Malaysia – Pakistan FTA (2008), 

there is a provision specifically carving out ‘shell companies’ and ‘mail box companies’ from 

benefits under the agreement.
107

 ASEAN rules of origin may set to establish substantive 

business operations in restricting the entry of shell companies that merely seek to exploit 

trade preferences under any RTA.
108

 As a matter of fact, both proposal by Ministry of 

Commerce and Thai Board of Trade carve out branches and representatives from strictures of 

non-party beneficiaries under AFAS.
109

 

 

3.3.3. Engaged in Substantive business operations 
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Considering the terms ‘engage’ and ‘substantive business operations’, business that non-

ASEAN members establishes in one ASEAN member should be genuine before it can derive 

benefits under AFAS Article VI to provide services to another ASEAN members.
110

 The 

terms ‘engage’ and ‘substantive business operations’ are correlated to the nature of service 

provided. Therefore, if one kind of business has been provided by non-ASEAN member in 

one ASEAN member, the kind of service that it is entitled by benefits of AFAS to provide to 

another ASEAN members shall have to be the same. For instance, if Germany establishes a 

hotel business in Singapore, it can obtain benefits under AFAS to provide the same kind of 

business, which is hotel business, in Thailand. 

 

The terms‘ substantive business operations ’are not defined in AFAS, or in GATS even 

though the terms appear in GATS Article XXVIII (m) (I) In fact, almost all RTAs/FTAs 

rarely define ‘substantive business operations’. The finding has indicated that only one 

Chinese-Hong Kong CEPA includes definitions of the terms ‘substantive business 

operations’. In Annex 5 of CEPA, it defines ‘engage in substantive business operations’ as 

possession of a business or service license in one RTA member (but this may measure less on 

substantive value and volumes of business activities). Additional indications include the 

payment of local profit taxes, the owning and renting of premises, a minimum sales 

requirement, a minimum number of years of establishment and a requirement that the export 

of services within one RTA country be of the same nature as the services supplied in another 

RTA country..
111

 Also, trade preferences under RTAs may be confined to a company in 
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which a minimum share of employees consists of nationals or local residents.
112
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Chapter 4: Level of Restrictiveness of Rules of Origin in Services 

Trade Agreements 

 

To determine the restrictiveness of rules of origin is a difficult task and it depends on national 

interpretations of legal terms and concepts.
113

 For example, under NAFTA, Canada provides 

national policy which denies NAFTA benefits to any enterprise not ‘ultimately controlled’ by 

persons from NAFTA countries (e.g. United States subsidiary company controlled by Non-

NAFTA parties such as France). Restrictiveness of rules of origin in each RTA differs 

between juridical persons and natural persons. The table below displays types of RTAs with 

different levels of restrictiveness of rules of origin in natural persons. 

 

Table 1: Types of RTAs’ level of restrictiveness in rules of origin for natural persons 

Natural Persons 

Type Requirements Agreement 

I NAFTA 

Definition requiring at 

least permanent 

residency 

“National” means a natural person who is a citizen or 

permanent resident of a Party and any other natural 

referred to in Annex 201.1 

(Annex 201.1 Country –Specific Definitions)  

For purposes of this Agreement, unless otherwise 

specified: national also includes:  

a) with respect to Mexico, a national or a citizen 
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59 

 

Natural Persons 

Type Requirements Agreement 

according to Article 30 and 34 respectively, of the 

Mexican Constitution and with respect to the United 

States, “national of the United States” as defined in the 

existing provisions of the Immigration and Nationality 

Act;) 

II EFTA-Singapore 

Definition requiring at 

least permanent 

residency with 

substantially the same 

treatment as nationals 

“Natural person of a Party” means a natural person who 

resides in the territory of that party or elsewhere and 

who under the law of that Party: 

(i) is a national of that Party; or 

(ii) has the right of permanent residency in that Party 

and is accorded substantially the same treatment as 

nationals in respect of measures affecting trade in 

services. 

III EU-Chile 

Definition requiring 

nationality 

“A natural person” means a national of one of the 

Member States or of Chile according to their respective 

legislation. 

Source: (Miroudot et al., 2010) 

 

In regards to natural persons, all RTAs refer to ‘nationals’ or ‘permanent residents’. The legal 

definitions of such terms are generally provided in each Party’s national legislations. As far 

as non-party benefits are concerned, permanent residency is deemed to be more liberal in 
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rules of origin than nationality. Nationality means citizen which generally require certain 

procedures and standards in meeting nationality tests of a given country. On the other hand, 

permanent residency can be obtained by meeting certain requirements (e.g., years of 

business) where foreign service providers may be more motivated to gain permanent 

residency for the sake of their businesses.
114

 

 

The least restrictive rules on rules of origin of natural persons are RTAs which extend 

minimum threshold of “natural persons” to include permanent residency as stipulated in 

NAFTA. AFAS also indicates liberal rules for non-party natural persons which are to be 

considered as persons of a member state by virtue of permanent residency (AFAS Article 

XIV where it refers to definitions of GATS Article XXVIII (k)). More stringent rules can be 

found in EU-Chile where the enjoyment of RTA is only confined to nationality. Also, some 

RTAs require permanent residency to entail the same treatment as nationals in respect of 

measures affecting trade in services (e.g., EFTA-Singapore FTA). 

 

For juridical persons, rules of origin are varied among EU, NAFTA and ASEAN regions. EU 

adopted incorporation and substantive business operations’ test. US adopts incorporation test 

only but then have the possibility to deny benefits on the basis of lack of substantive business 

operation. Some RTAs use hybrid model which include restrictive definition of and a denial 

of benefit clause such as US-Bahrain FTA. 
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Table 2: Types of RTAs’ level of restrictiveness of rules of origin for juridical persons 

Juridical persons 

Type Denial of benefits clause 

requirements 

Agreements 

I 1. Constitution or 

organization of juridical 

persons in the country of 

an RTA party; or 

2. Ownership and control 

by natural or juridical 

persons of one of the 

parties 

ANZCERTA  

Definitions 

Persons of a Member State means: 

(a) a natural person who is a citizen of, or ordinarily 

resident, in that State; 

 (b) a body corporate established under the law of that 

State; 

(c) an association comprising or controlled by: (i) 

persons described in one or both of sub-paragraphs (a) 

or (b); or (ii) persons described in one or both of sub-

paragraphs (a) or (b) and persons so described in 

relation to the other Member State. 

Denial of benefits 

“…a Member State may deny the benefits if this 

Protocol to persons if the other Member State providing 

a service if the Member State establishes the service is 

indirectly provided by a person, not being a person of 

either Member State 

II 1. Constitution or 

organization of juridical 

New Zealand – Singapore FTA 

Definitions 
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Juridical persons 

Type Denial of benefits clause 

requirements 

Agreements 

persons in the country of 

an RTA party; and 

2. Substantive business 

operation in the country 

of one of the parties of 

non-party ownership and 

control 

“Legal persons” means any legal entity duly constituted 

or otherwise organized under applicable law, whether 

for profit or otherwise, and whether privately-owned or 

governmentally-owned, including any corporation, 

trust, partnership, joint venture, sole proprietorship or 

association; 

Extension of benefits 

A service supplier of non-party that is a legal person 

constituted under the laws of a Party shall be entitled to 

treatment granted under this Part provided that it 

engages in substantive business operations in the 

territory of one or both Parties  

AFAS 

Denial of benefits 

Benefits shall be denied to a service supplier who is a 

natural person of a non-Member State or a juridical 

person owned or controlled by persons of a non-

Member State constituted under the laws of a Member 

State, but not engaged in substantive business 

operations in the territory of Member State(s) 

III 1. Constitution or US-BAHRAIN FTA 
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Juridical persons 

Type Denial of benefits clause 

requirements 

Agreements 

organization of juridical 

persons in the country of 

an RTA party; and 

2. Substantive business 

operation in the country 

of the party of presence 

of non-party ownership 

and control (commercial 

or local) 

Note: in some cases, 

benefits can be denied on 

the lack of diplomatic 

relations with the non-

party but in any case, if 

the juridical person is not 

partly-owned and 

controlled, it has to 

undertake the substantive 

business operation  

Definitions 

“enterprise of a Party” means an enterprise constituted 

or organized under the law of a Party; 

Denial of Benefits 

1. A Party may deny the benefits of this Chapter to a 

service supplier of the other Party if the service is being 

supplied by an enterprise owned or controlled by 

persons of a non-party, and the denying party; 

(a) does not maintain diplomatic relations with the non-

party; or 

(b) adopts or maintain measures with respect to the 

non-party or a person of the non-party that prohibits 

transactions with the enterprise or that would be 

violated or circumvented if the benefits of this Chapter 

were accorded to the enterprise. 

2. A Party may deny the benefits of this Chapter to a 

service supplier of the other party if the service is being 

supplied by an enterprise that has no substantial 

business activities in the territory of the other party and 

persons of a non-party, or of the denying party, owned 

or controlled enterprise. 
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Juridical persons 

Type Denial of benefits clause 

requirements 

Agreements 

IV 1. constitution or 

organization of juridical 

persons in the country of 

an RTA party; and 

2. Ownership and control 

by natural or juridical 

persons of one of the 

parties; and 

3. Substantive business 

operation in the country 

of the party of 

establishment. 

Thailand – Australia FTA 

Definitions 

“Juridical person of the other party” means  a juridical 

person which is either: 

(i) constituted or otherwise organized under the law of 

the other party and is engaged in substantive business 

operations in the territory of that party; or 

(ii) in the case of the supply of a service through 

commercial presence, owned or controlled by natural 

persons of the other party, or juridical persons of the 

other party identified under (i) 

Denial of benefits 

“…a party may deny the benefits of this Chapter to a 

service supplier of the other party where the party 

establishes that the service supplier is owned or 

controlled by persons of a non-party. 

Source: (Miroudot et al., 2010) 

 

The most liberal model of rules of origins is put forward by the Australia-New Zealand 

Closer Economic Relations Trade Agreement in Type I, requiring only constitution or 

incorporation in either country as a determining factor to identify the juridical person as “a 

person of the party”. However, a party may deny benefits of the agreements to services 
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provided by a person not being a person of either party. This leaves plenty of rooms for 

interpretation in regards to what could be classified as services provided by non-party. In 

addition, the agreement does not have any provision on substantive business operations 

which are liberal in a sense that a requesting party does not have to prove substantive 

contributions of business in any of the parties, rather than its presence of business. 

 

With rules of origin including substantive business operations, the degree of restrictiveness 

can be determined by the condition placed upon the constitution of juridical persons which 

requires a legal identity beyond a mere local presence. Rules of origin in category II are more 

liberal than category III since they allow non-party’s juridical persons to be constituted in one 

party and carry out substantive business operations in another party as put forward in AFAS 

and Singapore-New Zealand FTA (‘Substantive business operation in the country of one of 

the parties’). This would not be the case for rules of origin in category III where the 

substantive business operations need to be conducted in a party where such business 

operations have presence (US-Bahrain FTA - “deny benefits to a service supplier of the other 

party if services supplied have no substantial business activities in the territory of the other 

party”). The most restricted rules of origin are in category IV where benefits are denied to 

services owned or controlled by non-party even if they engage in substantive business in any 

RTA party’s territories (Thailand-Australia FTA). 
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Table 3: Levels of restrictiveness in RTAs rules of origin for natural and juridical 

persons in RTAs involving OECD countries and RTAs involving East Asian countries 

 

Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

AFAS  x   x    

ASEAN – Korea FTA 

2009 

  x    x JP: Except for services supplied 

through commercial presence 

Australia – Chile FTA* 

2009 

  x    x JP: SBO test also for juridical 

person owned and controlled by 

denying party 

Australia – New 

Zealand CER 1988 

x    x   NP: Need only ordinary 

residency, not permanent 

residency 

ASEAN – Australia – 

New Zealand FTA 

(AANZFTA) 2009 

 x    x   

ASEAN – China FTA 

2009 

  x  x    

CAFTA –DR 2009  x   x    

Canada – Chile FTA 

1997 

  x  x    

Canada –Peru FTA 

2009 

  x    x  

Chile – Costa Rica 

FTA 2002 

  x    x  

Chile – El Salvador 

FTA 2002 

  x  x    

Chile – Mexico FTA 

1999 

  x    x  

China – Costa Rica 

FTA 2011 

  x   x   

China - New Zealand 

FTA 2008 

 x   x    

China – Singapore FTA 

2009 

  x  x   JP: Except for services supplied 

through commercial presence 

China – Pakistan FTA 

2007 

 x     x  

China – Panama FTA 

2004 

 x     x  

China – Peru FTA  x     x  

Costa Rica – Mexico   x  x    
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Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

FTA 1995 

EEA 1994  x    x  JP: Except for services supplied 

through commercial presence 

EFTA – Chile FTA 

2004 

 x    x  JP: Except for services supplied 

through commercial presence 

EFTA – Korea FTA 

2006 

 x    x  JP: No control or ownership 

requirement but SBO needed if 

principal place of business is 

outside RTA 

EFTA – Mexico FTA 

2001 

 x    x   

EFTA – Singapore 

FTA 2003 

  x    x  

El Salvador – Mexico 

FTA 2001 

  x  x    

EU – Albania 2009  x     x JP: No control or ownership 

requirement but SBO needed if 

principal place of business is 

outside RTA 

EU – CARIFORUM 

States EPA 2008 

 x     x JP: No control or ownership 

requirement but SBO needed if 

principal place of business is 

outside RTA 

EU – Chile Association 

Agreement 2003 

 x     x JP: No control or ownership 

requirement but SBO needed if 

principal place of business is 

outside RTA 

EU – Croatia 2005  x     x JP: No control or ownership 

requirement but SBO needed if 

principal place of business is 

outside RTA 

EU – FYROM 2004  x     x JP: No control or ownership 

requirement but SBO needed if 

principal place of business is 

outside RTA 

EU – Korea FTA 2011  x     x  

EU – Mexico EPA 

2000 

 x     x JP: No control or ownership 

requirement but SBO needed if 

principal place of business is 

outside RTA 

Guatemala – Mexico 

FTA 2001 

  x  x    

Honduras – Mexico   x  x    
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Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

FTA 2001 

India – Singapore 

CECA 2005 

   x x    

India – Malaysia 

CECA 2011 

   x  x   

Japan – Brunei 

Darussalam EPA 2008 

  x    x JP: Except for services supplied 

through commercial presence;  

NP: Permanent residency is 

accepted by Brunei (not Japan) 

Japan – Chile EPA 

2007 

  x    x  

Japan – India EPA 

2011 

 x     x  

Japan – Indonesia EPA 

2008 

  x    x JP: Except for services supplied 

through commercial presence 

Japan – Malaysia EPA 

2006 

x      x JP: Except for services supplied 

through commercial presence; 

NP: Permanent residency is 

accepted by Malaysia (not 

Japan) 

Japan – Mexico EPA 

2005 

  x    x  

Japan – Peru EPA 2011   x    x  

Japan – Philippines 

EPA 2008  

  x    x JP: Except for services supplied 

through commercial presence 

Japan – Singapore EPA 

2002 

 x     x JP: Except for services supplied 

through commercial presence 

NP: Permanent residency is 

accepted by Singapore (not 

Japan) 

Japan – Switzerland 

EPA 2009 

 x     x JP: Except for services supplied 

through commercial presence or 

for SBO in services supplied 

outside the RTA 

Japan – Thailand EPA 

2007 

   x   x  

Japan – Viet Nam EPA 

2009 

   x   x  

Korea – Chile FTA 

2004 

  x  x    

Korea – Peru FTA 

2011 

 x     x  

Korea – Singapore   x  x    
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Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

FTA 2006 

Malaysia – Australia 

FTA 2013 

x    x    

Malaysia – Pakistan 

FTA 2008 

  x  x   JP: no extension of benefits to 

shell companies 

Mainland and Hong 

Kong CEPA 2004 

  x    x JP: Offers in depth definition of 

SBO 

NP: Permanent residency 

accepted by Hong Kong (not 

Mainland) 

Mainland and Macao 

CEPA 2004 

  x    x JP: Offers in depth definition of 

SBO 

NP: Permanent residency 

accepted by Hong Kong (not 

Mainland) 

Mexico – Nicaragua 

FTA 1998 

 x   x    

NAFTA* 1994  x   x   JP: SBO test also for juridical 

person owned and controlled by 

denying party 

New Zealand – China 

FTA 2008 

  x  x    

New Zealand – Hong 

Kong, China CEPA 

2010 

 x   x    

New Zealand – 

Malaysia FTA 2009   

 x   x    

New Zealand – 

Singapore CEP 2001 

 x       

New Zealand – ROC 

(Taiwan) FTA 2010 

 x   x    

Panama – Chile FTA 

2008 

  x  x    

ROC (Taiwan) – 

Guatemala FTA 2004 

 x     x  

ROC (Taiwan) – El 

Salvador and Honduras 

FTA 2008 

 x     x  

ROC (Taiwan) – 

Nicaragua 2007 

 x   x    

Singapore – Australia 

FTA 2003 

  x  x   JP: Except for services supplied 

through commercial presence 

Thailand – Australia    x x    
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Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

FTA 2005 

Singapore – Costa Rica 

FTA 2013 

 x   x    

Singapore – Peru FTA 

2009 

 x   x    

Trans-Pacific SEP* 

2006 

 x   x   JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US – Australia 

FTA*2005 

  x    x JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US – Bahrain FTA* 

2006 

 

  x    x JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US – Chile FTA* 2004   x  x   JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US – Jordan FTA* 

2001 

  x    x JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US - Korea FTA 2012   x    x  

US – Morocco FTA* 

2006 

  x    x JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US – Oman FTA* 

2009 

  x    x JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US – Peru TPA* 2009   x  x   JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US – Singapore FTA* 

2004 

  x    x JP: SBO test also for juridical 

person owned and controlled by 

denying party 

Original table is from (Miroudot et al., 2010); however, new RTAs involving East Asian 

countries have been added to the original table. 

Notes:  

(i) Some agreements (e.g., NAFTA, and RTAs with Japan) normally include clauses of 

denying benefits of RTAs to non-party countries lacking diplomatic relations in the lieu of 
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prohibiting transactions with non-parties or denying RTAs benefits. This is not considered as 

restrictions as they are generally measures for security and national interest.  

(ii) Cases with (*) marks indicate that even if a party owns or controls the juridical person, it 

can still be denied if it fails the substantive business operations (SBOs)’s test. 

(ii) In RTAs involving EU, ‘principal place of business’ could imply the presence of a parent 

company in the RTA party, while ‘registered office’ and ‘central administration’ may require 

a legal constitution of business in one of the RTA parties.
115

  

 

According to Table 3, most RTAs legal texts seem to adopt moderate level of restrictiveness 

in rules of origin for juridical persons (type II and III). Almost all RTAs require non-party to 

satisfy SBOs’ test before gaining benefits under an agreement to provide services in a 

designated country. However, for natural person’s rules of origin, most RTAs adopt a 

restrictive approach (type III) in which only nationals of RTA party can enjoy benefit of an 

agreement to provide services within RTA parties. 

 

Table 4: Levels of restrictiveness in RTAs rules of origin for natural and juridical 

persons in RTAs involving East Asian countries 

Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

AFAS 1998  

 

 x   x    

ASEAN – Korea FTA 

2009 

  x    x JP: Except for services supplied 

through commercial presence 

ASEAN – Australia – 

New Zealand FTA 

(AANZFTA) 2009  

 x    x   
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Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

 

ASEAN – China FTA 

2009  

 

  x  x    

ASEAN – Japan FTA 

2008  

 

        

China – Costa Rica 

FTA 2011  

 

  x   x   

China - New Zealand 

FTA2008  

 

 x   x    

China – Pakistan FTA 

2007  

 

 x    x   

China – Panama FTA 

2004  

 

 x    x   

China – Singapore FTA 

2009  

 

  x  x   JP: Except for services supplied 

through commercial presence 

China – Peru FTA 

2009 

 

 x    x   

ROC (Taiwan) – 

Guatemala FTA 2004 

 

 x    x   

ROC (Taiwan) – El 

Salvador and  

Honduras FTA 2008  

 

 x    x   

ROC (Taiwan) – 

Nicaragua 2007  

 

 x   x    

EFTA – Korea FTA 

2006  

 

 x    x  JP: No control or ownership 

requirement but SBO needed if 

principal place of business is 

outside RTA 

EU – Korea FTA 2011 

 

x      x  

EFTA – Singapore 

FTA 2003  

  x    x  
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Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

 

India – Malaysia 

CECA 2011  

 

  x   x   

India – Singapore 

CECA 2005 

 

   x x    

Japan – Brunei 

Darussalam EPA 2008  

 

  x    x JP: Except for services supplied 

through commercial presence 

NP: Permanent residency is 

accepted by Brunei (not Japan) 

Japan – Chile EPA 

2007  

 

  x    x  

Japan – India EPA 

2011 

 

 x     x  

Japan – Indonesia EPA 

2008  

 

  x    x JP: Except for services supplied 

through commercial presence 

 

 

Japan – Malaysia EPA 

2006 I iii 

 

x      x JP: Except for services supplied 

through commercial presence 

NP: Permanent residency is 

accepted by Malaysia (not 

Japan) 

Japan – Mexico EPA 

2005 

 

  x    x  

Japan – Peru EPA 2011 

 

  x    x  

Japan – Philippines 

EPA 2008  

 

  x    x JP: Except for services supplied 

through commercial presence 

 

Japan – Singapore EPA 

2002  

 x     x JP: Except for services supplied 

through commercial presence 

NP: Permanent residency is 

accepted by Singapore (not 

Japan) 

 

Japan – Switzerland 

EPA 2009  

 

 x     x JP: Except for services supplied 

through commercial presence or 

for SBO in services supplied 
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Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

outside the RTA 

Japan – Thailand EPA 

2007  

 

   x   x  

Japan – Viet Nam EPA 

2009  

   x   x  

 

 

 

Korea – Chile FTA 

2004  

 

  x  x    

Korea – Peru FTA 

2011 

 

 x     x  

Korea – US FTA 2012  

 

  x    x  

Korea – Singapore 

FTA 2006  

 

  x  x    

Mainland and Hong 

Kong CEPA 2004  

 

  x    x JP: Offers in depth definition of 

SBO 

NP: Permanent residency 

accepted by Hong Kong (not 

Mainland) 

Mainland and Macao 

CEPA 2004  

 

  x    x JP: Offers in depth definition of 

SBO 

NP: Permanent residency 

accepted by Macao (not 

Mainland) 

Malaysia – Australia 

FTA 2013  

 

x    x    

Malaysia – Pakistan 

FTA 2008  

  x  x   JP: no extension of benefits to 

shell companies 

New Zealand – China 

FTA 2008 

 

  x  x    

New Zealand – 

Malaysia FTA 2009   

 

 x   x    

New Zealand – 

Singapore CEPA 2001 

 

 x       
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Regional Trade 

Agreement 

 

Rules of origin 

for juridical 

persons 

Rules of 

origin for 

natural 

persons 

Comments 

JP = Juridical Persons 

NP = Natural Persons 

I II III IV I II III 

New Zealand – ROC 

(Taiwan) FTA 2010 

 x   x    

New Zealand – Hong 

Kong, China CEPA 

2010  

 

 x   x    

Singapore – Australia 

FTA 2003  

 

  x  x   JP: Except for services supplied 

through commercial presence 

Singapore – Costa Rica 

FTA 2013 

 

 x   x    

Singapore – Peru FTA 

2009  

 

 x   x    

Thailand – Australia 

FTA 2005 

 

   x x    

Trans-Pacific SEP* 

2006  

 

 x   x   JP: SBO test also for juridical 

person owned and controlled by 

denying party 

US – Singapore FTA* 

2004  

 

  x    x JP: SBO test also for juridical 

person owned and controlled by 

denying party 

This table adopts patterns from (Miroudot et al., 2010), but displays new information on 

RTAs involving East Asian countries. 

Note: Cases with * marks indicate that even if a party owns or controls the juridical person, it 

can still be denied if it fails the substantive business operations (SBOs)’s test. 

 

Among 51 RTAs featuring East Asian countries, only 4 RTAs have adopted the most 

restrictive rules of origin in juridical persons; India – Singapore CECA (2005), Japan – Viet 

Nam EPA (2009), and Japan – Thailand EPA (2007), and Thailand – Australia FTA (2005). 

Most RTAs have adopted a moderate level of restrictiveness in juridical persons (type II and 

III).  However, as per the restrictiveness of rules of origin in natural persons, 16 RTAs have 
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adopted the most restrictive rules of origin (type III – allow benefits of RTAs to only 

nationals of parties), mostly in RTAs involving Japan. 
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Chapter 5: Impacts of AFAS Rules of Origin towards Thailand  

 

According to AFAS denial of benefits clause in Article VI, a non-ASEAN entity - which is 

owned or controlled by persons of non-party - based in one of AFAS parties can enjoy AFAS 

benefits if such entity carries substantive business operations (SBOs) within a territory of 

AFAS parties. Thailand may enact its own policy in accordance with Article VI to either 

adopt a liberal approach or a restrictive approach to rules of origin. If Thailand should adopt a 

liberal approach, an influx of non-ASEAN service providers may take place in which 

Thailand has to be prepared to leverage regulations and policies as well as capabilities of 

domestic business in the face of an increased competition. Thailand should have an 

opportunity to learn and thrive from an open environment in technology and know-how 

transfer to create efficiency for domestic providers. On the other hand, domestically small 

and medium enterprises may not be ready to open market for non-ASEAN service providers 

as this is likely to cause serious damages to small and medium players in the country. They 

may request the government to adopt the restrictive approach to Article VI. 

 

As mentioned in Chapter 3, there are three main requirements under AFAS denial of benefits 

clause – (i) incorporation within an AFAS party, (ii) owned or controlled by persons of non-

party to AFAS, and (iii) having SBOs. As far as policies in Thailand are concerned, there 

have been attempts by a governmental body and a business association in issuing guidelines 

for policy makers for denial non-party service providers; namely, a proposal by Thai Board 

of Trade and a draft guideline by the Department of Business Development, Ministry of 

Commerce, to deny non-party benefits of AFAS. As for incorporation test, Thailand denies 
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benefits of AFAS to an entity in forms of branches or representatives. SBOs’ test normally 

includes the possession of a business or service license, payment of local profit taxes, owning 

or renting premises, minimum sales requirement, minimum number of years of establishment, 

and requirement that the export of services within the RTA territory be of the same nature as 

the service supplied in the exporting RTA member. Therefore, the extent to which SBOs’ test 

is applied to a requesting non-party service provider will differ from one country to another 

depending on each country’s policy towards non-party benefits. Normally, developed 

countries may be liberal on rules of origin by adopting fewer requirements on SBOs, whereas 

more stringent definitions of SBOs are likely to be imposed by developing countries. 

 

Requirements regarding ownership and control are difficult to prescribe. As much as 

Thailand may desire to adopt an ‘ultimate control’ test for service provider – the Canadian 

approach – where the benefits of an agreement will be denied to an entity not ‘ultimately 

controlled’ by persons of one of RTA parties, the ultimate control is difficult to prove and 

Thailand has to make a ‘reservation’ to AFAS Article VI in order to bring this to effect. 

Again, this may be a vain attempt since it has been indicated that non-ASEAN service 

providers have already enjoyed benefits of market access in Thailand from indirect 

shareholding in, most notably, financial services sectors. This provides disincentives for non-

ASEAN providers to request benefits under AFAS to provide services in Thailand, and thus, 

making it unnecessary to define SBOs.
116

 

 

5.1 Thai Board of Trade’s proposal on Non-Party Benefits under AFAS
117

 

 

                                                           
116

 This has been  suggestions in this study, see Kulvichitrangsri K. (2013) Substantive Business Operations in 
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117

 Please see Annex 2. 



79 

 

The guideline is initiated by Services Trade and Investment Policy Committee, Board of 

Trade of Thailand. It provides four tests for a non-ASEAN service provider to be eligible to 

provide services in AFAS parties; incorporation test, SBO’s test, ownership and control test, 

and domestic employment test.  

 

1. Incorporation test 

Benefits under AFAS will be denied to a non-party service provider who is not legally 

incorporated under laws of AFAS members.  Establishments of a non-party service provider 

in forms of branches and representatives are considered as ‘non-incorporated’ and will be 

denied benefits. 

 

2. SBO test 

Non-party service provider will be denied benefits unless it engages in SBOs in one of the 

AFAS members. SBOs encompass the following: 

- Minimum of five years of establishment; and 

- 100 million Baht minimum paid-up capital with three minimum consecutive profit 

balance; and 

- Possession of license to operate business; and 

- Three years minimum of local profit tax contribution (but if local profit tax 

contribution to an AFAS member is relieved by any Double Tax Agreement, it is not 

deemed to suffice this requirement); and 

- Owing or renting premises 

- Nature of business in an exporting AFAS member needs to be the same as receiving 

AFAS member, and must not be investment by a government or by an investment 

fund with no substantial interest to AFAS members, and 
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- Business must not be illegal or threats to security, and 

- Directors and boards must not have a history of conviction on both civil and criminal 

offenses. 

 

3. Ownership and control in a receiving AFAS member 

A non-party service supplier requesting to establish business in Thailand under AFAS is 

required to appoint directors and managerial boards in a company who are Thai nationals or 

other nationals of ASEAN countries; and maintain foreign equity participation not exceeding 

50 per cent
118

  

 

4. Domestic Employment 

A non-party service provider requesting to establish business in Thailand under AFAS is 

required to maintain not less than 70 per cent of Thai employees. 

 

A non-party service supplier must possess all required qualities in order to request an 

establishment of business in Thailand by submitting self-declaration letter to a competent 

authority in Thailand. 

 

5.2 Draft Guideline for Denying Benefits to A Non-Party Service Provider of AFAS by 

the Department of Business Development, Ministry of Commerce
119

 

 

As an alternative from the Thai Board of Trade’s proposal, the government has proposed a 

less stringent draft on non-party benefits under AFAS. The Draft maintains that ASEAN 
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members shall have the rights to deny benefits under AFAS to non-ASEAN service supplier 

establishing business within territory of ASEAN members, not engaged in SBOs. 

 

Since there is no definition on SBOs under AFAS, the Ministry of Commerce shall provide a 

guideline on non-party denial of benefits. The guideline establishes that benefits under AFAS 

shall be denied to a non-party service supplier wishing to establish business within territory in 

Thailand if: 

 

(i) such supplier is not legally established under the laws of ASEAN members; or 

(ii) such supplier is not engaged in real or substantive business; for example, no real products 

or provision of services or merely engaging in investment or trade management or carrying 

business by means of branches or representatives, or 

(iii) such supplier operates less than five years in ASEAN members, or 

(iv) services by such supplier are invested or managed in forms of funds by non-party 

governments, or 

(v) such supplier has business value less than 10 million THB/ year for the last 5 years, or 

(vi) such supplier does not establish the same business as they do in exporting ASEAN 

member; or 

(vii) such supplier has ASEAN employees less than 50% in a given business. 

 

A non-party service supplier must possess all required qualities in order to request an 

establishment of business in Thailand by submitting self-declaration letter to a competent 

authority in Thailand. A competent Thai authority maintains the right to request additional 

documents as may be required. 
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5.3 Recommendations for Policy Makers 

 

Proposal from the government is more liberal than the proposal by Thai Board of Trade in 

denying non-ASEAN benefits. It is also unlikely that the government adopt other proposals in 

the near future. Providing that a few sectors in Thailand have already been prone to foreign 

players’ control by way of indirect shareholdings,
120

 this implies that some local services 

sectors have already been under competition. To further enhancing efficiency of local 

services sectors, policies towards non-ASEAN entrance need not be restrictive, but should be 

moderate enough to anchor in valued service providers to enhance growth from foreign 

services investment, and filter-out excessive influx of foreign players that could potentially 

endanger local business. The priority should be given to adjustment in regulations and 

policies towards fair competition, standardization, transparency and accountability to create a 

viable environment for foreign and domestic business. Also, the government should take 

measures to encourage local players for efficiency improvement to be able to compete with 

foreign players (e.g. preferences in tax and other financial benefits to local entrepreneurs, or 

assistance to enhance capability building).  
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